


RELATING TO SITUS PICKETING 


———_———— ——— 2 





HEARINGS 


BEFORE THE 


SUBCOMMITTEE ON LABOR 


OF THE 


COMMITTEE ON 
LABOR AND PUBLIC WELFARE 
UNITED STATES SENATE 


EIGHTY-SIXTH CONGRESS 
SECOND SESSION 


ON 


S. 2643 


A BILL TO AMEND SEC, 8(b),(4) OF THE NATIONAL LABOR 
RELATIONS ACT, AS AMENDED 


JUNE 24, 27, 28, AND 29, 1960 





Printed for the use of the Committee on Labor and Public Welfare 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1960 











UNIT! 


COMMITTEE ON LABOR AND PUBLIC WELFARE 
LISTER HILL, Alabama, Chairman 


JAMES E. MURRAY, Montana BARRY GOLDWATER, Arizona 

JOHN F. KENNEDY, Massachusetts EVERETT McKINLEY DIRKSEN, Illinois 
PAT McNAMARA, Michigan CLIFFORD P. CASE, New Jersey 

WAYNE MORSE, Oregon JACOB K. JAVITS, New York 

RALPH YARBOROUGH, Texas WINSTON L. PROUTY, Vermont 

JOSEPH S. CLARK, Pennsylvania NORMAN BRUNSDALE, North Dakota 


JENNINGS RANDOLPH, West Virginia 
HARRISON A. WILLIAMS, Jr., New Jersey 
STEWART E. MCCLuRE, Chief Clerk 


SUBCOMMITTEE ON LABOR 
JOHN F. KENNEDY, Massachusetts, Chairman 


PAT McNAMARA, Michigan BARRY GOLDWATER, Arizona 
WAYNE MORSE, Oregon EVERETT MCKINLEY DIRKSEN, Illinois 
JENNINGS RANDOLPH, West Virginia WINSTON L,. PROUTY, Vermont 


JouN S. FORSYTHE, General Counsel of Committee 
EDWARD D. FRIEDMAN, Associefe Counsel 
SAMUEL V. MERRICK, Associate Counsel 





DEPOSITED BY THE 
UNITED STATES OF AMERICA 


CONTENTS 


Text of S. 2643 
Report from the Department of Commerce 
Report from the Department of Labor 


CHRONOLOGICAL LIST OF WITNESSES 
JUNE 24, 1960 


0’ : vonnell, James T., Under Secretary of Labor, accompanied by Harold 
. Nystrom, Acting Solicitor, Department of Labor 


JUNE 27, 1960 


C. J. Haggerty, president, Building and Construction Trades Department, 
AFL-CIO, accompanied by Louis Sherman, attorney 


JUNE 28, 1960 


Keller, Charles, Jr., chairman, Associated General Contractors Labor Com- 
mittee, accompanied by William E. Dunn, assistant executive director, 
and John J. Riley, national staff, Associated General Contractors of 
America 


Thurmond, Hon. Strom, U.S. Senator from the State of South Carolina... 


JUNE 29, 1960 


Miller, Lambert, general counsel, National Association of Manufacturers, 
Washington, D.C 

Curtis, Hon. Carl T., a U.S 

Miller, Lambert—Ree: ‘led 

Lambeth, Harry, secretary, Secondary Boycotts Committee, U.S. Chamber 
of Commerce; accompanied by William D. Barton, general counsel __ __ 

Brienza, Paul J., managing director, Building & Contractors Association 
of New Jersey, and Vincent J. Apruzzese, assistant managing director 
and general counsel 

Dunn, William E., assistant executive director, Associated Genera! Con- 
tractors of America, Inc.; accompanied by John J. Riley 


STATEMENTS 


Arnold, Thurman, National Small Business Men’s Association, prepared 
statement 

Associated Builders & Contractors, Ine., prepared statement 

Associated General Contractors, Ine, supplemental statement 

Brienza, Paul J., managing director, Building & Contractors Association 
of New Jersey, and Vincent J. Apruzzese, assistant managing director 
and general counsel__ 

Chamber of Commerce, Rockford, Ill., prepared statement 

Curtis, Hon. Carl T., a U.S. Senator from the State of Nebraska___ 

Dunn, William E., assistant executive director, Associated General Con- 
tractors of America, Inc.; accompanied by John J. Riley_ 

Else, John H., National Retail Lumber Dealers Association, prepared 
statement 

Federated ae of San Francisco, repared statement_ 

Haggerty, C. J., president, Building and onstruction Trades Department, 
AFL-C 10, accompanied by Louis Sherman, attorney 








IV CONTENTS 


Higgins, Robert D., Jr., director of public relations, H. L. Coble Construe- 
tion Co., Greensboro, N.C., prepared statement , 

Inland Steel Products Co., Milwaukee, Wis., prepared statement 

Keller, Charles, Jr., chairman, Associated General Contractors Labor 
Committee; accompanied by William E. Dunn, assistant executive 
director, and John J. Riley, national staff, Associated General Con- 
tractors of America ‘ ee 

Lambeth, Harry, secretary, Secondary Boycotts Committee, U.S. Cham- 
ber of Commerce; accompanied by William B. Barton, general counsel 

Balance of Mr. Lambeth’s prepared statement i 

Lockwood, Rodney M., National Association of Home Builders, pre p ared 
statement - ee 

Miller, Lambert, general counsel, National Association of Manufacturers, 
Washington, D.C ines tates 

Resumed 

National Crushed Stone Association, prepared statement 

National Metal Trades Association, prepared statement 

National Society of Professional Engineers, prepared statement 

O’Connell, James T., Under Secretary of Labor, accompanied by Harold 
C. Nystrom, Acting Solicitor, Department of Labor___-_ 

Rains, Harry H., counsel, Mineola, Long Island, N.Y., prepared statement 

Scientific Apparatus Makers Association, prepared statement 

Seott, Robert E., chairman, Realtors’ Washington Committee, National 
Association of Real Estate Boards, prepared statement_ , 

Thornton, A. C., Illinois St a Chamber of Commerce, prepared statement 

Thurmond, Hon. Strom, a U.S. Senator from the State of South Carolina 


ADDITIONAL INFORMATION 
Articles entitled: 
“As We See It—Bill To Promote Strikes,’’ from the South Haven 
(Mich.) Daily Tribune 
“Backward Step?” from the W ashington Evening Star of March a. 
1960_ ane 2) Staion pe ae : 
‘Common Situs Picke ting, ” from Editor & Publisher, April 23, 1960 
“License to Boycott,”’ from the Chicago Daily Tribune of March 16, 
1960- 3 £2 : Behe =~ ; 
“Pickets on the Loose,” from the Washington Daily News of May 23, 
a A i i : 5,3 ed Stes. 
“Secondary Boy cott,” from the Dallas Morning News of May 1, 1960- 
Letter from Milligan, R. E., personnel manager, Curtis Cos., Inc., Clinton, 
Iowa, dated June 10, 1960, to Senator Hill, containing copies of letters 
sent to House Education and Labor Subcommittee and House Rules 
Committee _ _ _ _ - ee ace iets pets 
Letters to Senator Kennedy from— 
Lynn, John C. , legislative director, American Farm Bureau Federation, 
dated June 97, 1960____- Pad aoe Ais Boe Aas Be ak. See 
Purvis, Edmund, R., ex xecutive director, American Institute of 
Architects, dated June 24, 1960____-_ a eee 
Williams, John D., president, Manufacturers Association, Inec., of 
Syracuse, dated June 6, 1960__ ae i Al ete 5, hae abl 
List of common situs hearings since 83d Congress : 
Memorandum in response to questions submitted by Senator Prouty, 
from— 
Associated General Contractors, Ine___________-_- Reps 
Department of Labor - - Necvsdinaeauaca aie 
National Association of Manufacturers 
Sherman, Louis, general counsel, ve and Construction Trades 
oan, i Ac cath hles Gs elites cakes ahs a wees og ea 
U.S. Chamber of Commerce - - - _- ee 
Staff salar in response to questions concerning ‘the meaning of the 
nS a : re ee Her eens 
Statement by Senator Kennedy in response “to Senator Goldwater's 
eomment - - -- rea a 7 
Technical legal analy sis of the Denver Building Trades issue 
Tennessee Coal and Iron case (127 NLRB 97), released May 23, 1960___ 
Telegram from John Knott, president, Associ iated Builders & Contractors of 
Maryland, Inc., Baltimore, Md., to Senator Goldwater - - - - eset 





Page 
192 
183 


~I 
bo 


126 
133 
149 
103 
116 
176 
155 
ISk 


189 
167 
174 


162 
94 


162 


159 
160 


161 


161 
160 


194 


197 


4d 


197 


6 


196 
139 








RELATING TO SITUS PICKETING 


FRIDAY, JUNE 24, 1960 


U.S. SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LABOR AND PusBLic WELFARE, 


Washington, D.C. 


The subcommittee met, pursuant to notice, at 9:25 a.m., in room 4232 
New Senate Office Building, Senator John F. Kennedy (chairman 0 
the subcommittee) presiding. 

Present : Senators Kennedy (presiding), McNamara, Morse, Ran- 
dolph, Goldwater, Dirksen, and Prouty. 

Committee staff members present: John S. Forsythe, general coun- 
sel: Samuel V. Merrick and Edward Friedman, associate counsel; 
Ralph Dungan, professional staff member; Michael Bernstein, m.- 
nority counsel; and G. F. Randolph, associate minority counsel. 

Senator Kennepy. The subcommittee will come to order. 

We are gathered together this morning to consider and to hold 
hearings on S. 2643, a bill to amend section 8(b) (4) of the National 
Labor Relations Act. 

(S, 2643 and departmental reports follow :) 





[S. 2643, 86th Cong., 1st sess.] 


A BILL To amend section 8(b) (4) of the National Labor Relations Act, as amended. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8(b) (4) of the National Labor 
Relations Act, as amended, is amended to add the following proviso at the end 
thereof: “Provided further, That nothing contained in clause (B) of this para- 
graph (4) shall be construed to make unlawful, where not otherwise unlawful, 
any strike or refusal to perform services at the site of the construction, alter- 
ation, painting, or repair of a building, structure, or other work and directed at 
any of several employers who are in the construction industry and are jointly 
engaged as joint venturers or in the relationship of contractors and subcontrac- 
tors in such construction, alteration, painting, or repair at such site, and there 
is a labor dispute, not unlawful under this Act or in violation of an existing 
collective bargaining contract, relating to the wages, hours, or other working 
conditions of employees employed at such site by any of such employers.” 


THE SECRETARY OF COM MERCE, 
Washington, D.C., June 16, 1960. 
Hon. Lister H11t, 
Chairman, Committee on Labor and Public Welfare, 
U.S. Senate, Washington, D.C. 

Dear Mr. CHAIRMAN: This is in reply to your letter of June 14, 1960, in ref- 
erence to S. 2643, “To amend section 8(b) (4) of the National Labor Relations 
Act as amended,” and respecting which you have requested the views of this 
Department. 
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I should first like to point out that the Department of Commerce estimates 
that during 1960 approximately $37 billion of new plant and equipment will be 
constructed or put in place by industry. This is a significant indicator of the 
growth of our economy and will, if accomplished, establish a new record. Our 
hope and expectation also is that this will be accomplished without inflation, a 
matter of the utmost importance in enabling our business and industry to com- 
pete in the world markets. Aside from this matter of plant and equipment, we 
anticipate that new construction during the current year will approximate the 
level of $55 billion. This includes all construction, housing, military installations, 
schools, hospitals, and public works of all kinds. This also includes the sums 
which will be spent this year to carry forward our huge National and State 
highway programs. While this projected estimate for 1960 is only slightly 
(about 2 percent) above the comparable figure for 1959, nevertheless it is a 
keystone of our economic progress, and its accomplishment is vital to our 
national growth and social development. 
In these circumstances it is most important that any legislation related to 
construction be very clear. 
In his most recent message to the Congress on this subject under date of 
January 28, 1959, President Eisenhower recommended to the Congress a 20-point 
labor reform program, including a recommendation that the secondary boycott 
provisions of the Taft-Hartley Act be amended “to make it clear that secondary 
activity is permitted, under certain circumstances, against secondary employers 
engaged in work at a common construction site with the primary employer.” 
Following these recommendations the administration transmitted to the 
Congress draft legislation to put them into effect, and included therein a section 
(to all intents and purposes identical with S. 2648) concerning situs picketing 
in the construction industry. 
There appears to be a wide disparity of views as to the effect of the proposed 
amendment embodied in S. 2648. On the one hand, various labor union repre- 
sentatives have taken the position that it is a purely technical amendment. 
Others in the labor field, as well as representatives of the construction industry, 
have testified that the legislation if enacted would cover an exceedingly broad 
range of secondary activities that are perhaps not appropriate to nor even 
contemplated by the legislation. 
In view of the foregoing it may be that the language of S. 2648 is not sufficiently 
precise to allow reasonably clear and prompt interpretation and administration, 
in which event extended litigation with attendant delays and disruptions would 
be inevitable and would seriously affect our industrial plant expansion as well 
as our vital defense and public works projects. 
Uncertainties and delays would add to the costs of construction, since they 
enter into the makeup of contractors’ bids as “additional contingencies.” The 
Department of Commerce, in connection with its responsibilities for the Inter- 
state and Defense Highway System and other road programs is deeply interested 
in any measure which may increase the costs or delay the completion of these 
important projects. 
The Bureau of the Budget has advised that it would interpose no objection 
to the submission of this report to your committee. 
Sincerely yours, 

FREDERICK H. MUELLER, 

Secretary of Commerce. 


U.S. DEPARTMENT OF LABOR, 

OFFICE OF THE SECRETARY, 
Washington, D.C., February 5, 1960. 
Hon. Lister HILt, 

Chairman, Committee on Labor and Public Welfare, 
U.S. Senate, Washington, D.C. 


Dear SENATOR Hitt: This is in further response to your request for our com- 
ments on S. 2643, a bill to amend section 8(b) (4) of the National Labor Rela- 
tions Act, as amended. 

The bill’s language is identical to that contained in section 503(a) of S. 748, 
the measure embodying President Eisenhower’s recommendations for labor 
reform legislation as set out in his message of January 28, 1959. Although 
legislation subsequently enacted as the Labor-Management Reporting and Dis- 
closure Act of 1959 substantially carried out the President’s recommendations 
for reform legislation, including amendments to close certain boycott loopholes, 
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it did not contain the proviso set out in this bill. It is our recommendation that 
the Congress favorably consider this bill, in order to clarify the conditions under 
which activities, otherwise lawful, which are carried on in connection with a 
legitimate labor dispute at a construction site, are not subject to the act’s 
proscriptions on secondary boycotts. Such activities against a primary con- 
struction employer at the site would not lose their protected nature because of 
incidental effects on secondary employers engaged with the primary employer 
in a joint venture or a contractor or subcontractor relationship at the site. 


The Bureau of the Budget advises that there is no objection to the submission 
of this report. 
Sincerely, 


JAMES P. MITCHELL, Secretary of Labor. 
Senator Kennepy. The first witness this morning is Mr. James T. 


O’Connell, Under Secretary of Labor. It is a pleasure to have you 
here, Mr. O'Connell. 


STATEMENT OF JAMES T. O'CONNELL, UNDER SECRETARY OF 
LABOR, ACCOMPANIED BY HAROLD C. NYSTROM, ACTING SOLICI- 
TOR, DEPARTMENT OF LABOR 


Mr. O’Connett. Good morning, Mr. Chairman. Because many of 
the questions with regard to this “particular bill are quite legal in na- 
ture, I have with me Mr. Harold Nystrom 

Senator Gotpwarrr. Mr. Chairman, I must protest, we don’t have 
a quorum. 

Senator Kennepy. Do you want to hold a hearing? 

Senator Gotpwarter. I ‘certainly insist on a quorum. 

Senator Kennepy. Other Senators are coming. 

Senator Go_tpwater. I think we ought to wait until 9:30. 

Senator Kennepy. We will wait until 9:30. 

Senator Gorpwater. And wait until we have a quorum. 

Senator Kennepy. 9:30. The subcommittee will come to order. 

We are delighted to have Mr. James T. O'Connell, the Under Sec- 
retary of Labor, who will be the first witness. 

Mr. O’Conneti. Mr. Chairman 

Senator Gotpwatrr. Mr. Chairman, is this a seven-man or five-man 
subcommittee ? 

Senator Kennepy. Seven. 

Senator Gotpwater. Seven. We have to have three members pres- 
ent. I protest holding this, unless three are present. 

Senator Kennepy. We will wait until the next member comes. 

Senator Gotpwater. That is proper. 

Senator Kennepy. I think it is obvious, of course, that a determined 
effort has been made for some weeks to prevent consideration of this 
bill. 

Senator Gotpwarer. I suggest, Mr. Chairman, we could have held 
these hearings at any time since January 1. I see no reason for rush- 
ing it at the last hours of the Congress. 

Senator Kennevy. Well, the minimum wage took longer than we 
thought. 

Senator Gorpwarer. Yes, that too could have been decided in the 
early days of the Congress. 

Senator Kennepy. We are going to consider this today and we are 
going to consider it, I hope, as an “amendment to a bill next week on 
the floor of the Senate in accordance with the agreement made by the 
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committee at the time of the conference of the House and Senate on 
the Labor and Management Reporting and Disclosure Act of last year. 

A moral commitment in my opinion was made by the members of 
the committee, including the Senator from Arizona. 

Senator GoLDWATER. "The Senator from Massachusetts is completely 
wrong. The Senator from Arizona never engaged in any commit- 
ment on this. The only people were the Senator from Massachusetts 
and the Senator from Oregon. 

Senator Kennepy. Did the minority leader ? 

Senator GoLtpwarer. I think the minority leader did and Mr. Ray- 
burn. I don’t think your commitments bind me one bit. 

Senator Kennepy. Mr. Dirksen ¢ 
Senator GoLpwatTer. Mr. Dirksen’s commitments don’t bind me one 
bit. There was no commitment made by Congress to hear this bill or 
put it through. I maintain it could have been heard months and 
months ago. There is no need to hold these hearings in the closing 
days of the Congress and an effort to do so under a commitment made 
by some Members of Congress, I am going to resist it, I don’t mind 
telling my friends. 

(At this point, Senator Morse entered the hearing room. ) 

Senator GoLpwater. Now we have three. Before we start I would 
like to have the attention of the chairman on the future hearings. 

Senator KenNnepy. I will see how far we get this morning. 

Senator Gotpwatrer. The reason I say that, 


I have one telegram 
from Ellison Smith, Jr., and he said : 


I ninde the trip to Washington June 8 to testify on S. 2648 as witness for the 
U.S. Chamber of Commerce. The hearing was canceled. 1 was telephoned 
Thursday night at my South Carolina home and told by the committee staff 
to be ready to testify Friday morning in Washington. U.S. Chamber was not 


notified ; impossible for me to make long journey to Washington on 15 hours’ 
notice. Upon adequate notice, I urgently desire to testify on secondary boycott 


picketing, a measure that would return to closed shop and complete control of 
building industry to AFL-CIO. I can appear in Washington, Wednesday, June 
29. 


I have notified the chamber of commerce of this request, and I had a notifica- 
tion from Mr. Dunn of the General Contractors that their witness was called in 
New Orleans last night and he cannot get here today. 


Now is it the Senator’s intention to hold hearings so that these 
people can testify ¢ 

Senator Kennepy. Yes. You see I thought originally that we 
would move ahead promptly on minimum wage but ‘T recognized as 
time went on that one of the motives in considering minimum wage at 
great length was to prevent consideration of this bill. We had hoped 
to have a hearing on June 8; that is why we invited the people up 
here. Then because the minimum wage bill was not completed it was 
necessary to postpone the hearing. 

Now we are going to have a hearing this morning. I hope we are 
going to have another hearing and it will be possible for those wit- 
nesses who are not here today to come. 

Senator Gotpwater. Will the Senator set a date so that these two 
important, witnesses can testify? I think we ought to hear both sides 
of this case, 

Senator Kennepy. I am sure before the morning is over we can do 
that. 

Will you proceed, Mr. O'Connell ? 


al 
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Mr. O'Conneti. Mr. Chairman, I have with me this morning Mr. 
Harold C, Nystrom, the Acting Solicitor of the Department of Labor. 
[ have a written statement here, Mr. Chairman, which I would like 
to read. 

Senator Kennepy. Yes, proceed. 

Mr. O°Connett. Mr. Chairman and members of the subcommittee, 
I appreciate the opportunity, on behalf of the Department of Labor 
and the administration, to urge favorable consideration of S. 2645, a 
bill, which, in accordance with the recommendations of the President, 
would make clear that primary strikes and picketing at the site of 
construction projects are not secondary boycotts which are prohibited 
by the National Labor Relations Act. 

As you know, this bill is identical with the “common situs” language 
of section 503(a) of S. 748, introduced in the Ist session of the 86th 
Congress and which embodied President Eisenhower's recommenda- 
tions on labor reform legislation as set out in his message of January 
28, 1959. | 

The legislation subsequently enacted as the Labor-Management Re- 
porting and Disclosure Act of 1959 substantially carried out the Presi- 
dent’s recommendations, including amendments to close certain loop- 
holes in the secondary boycott provisions of the Taft-Hartley Act. It 
did not, however, contain the “common situs” proviso which is the 
subject of S. 2643. 

As we have previously pointed out in speaking of section 503(a) of 
S. 748: 

The exception with respect to activity at a common construction site is in- 
tended to make clear that otherwise lawful primary activity in connection with 
a labor dispute at the site shall not be prohibited because of its incidental effects 
upon employers engaged in work at the same site with the primary employer 
as joint venturers or as subcontractors. 

The language and the purpose of this exception is, I think, clear 
and precise. It is generally recognized that the common objective of 

2643 is to correct the results of the so-called Denver building trades 
rule. This application of the secondary boycott provisions to primary 
activity at construction sites has had the effect of diminishing the 
right to strike of employees in the construction industry. It is the 
purpose of this bill to correct this situation. 

The secondary boycott provisions were not intended to shelter 
a’ primary employer, nor to protect other than neutral third parties. 
The late Senator Taft, in debating the secondary boycott provisions 
of the original Taft-Hartley Act proposals, stated that- 

This provision makes it unlawful to resort to a secondary boycott to injure the 
business of a third person who is wholly unconcerned in the disagreement be- 
tween an employer and his employees. 

The difficulty is that it cannot be fairly said that employers in the 
construction industry, jointly engaged as joint venturers or in the 
relationship of contractors and subcontractors in the work at the 
site are, within the economic facts of this industry, either “third 
persons” or “wholly unconcerned” in a lawful labor dispute relating 
to the wages, hours, or other working conditions of employees at 
such site by any of such employers. The realities of the relationships 
among such employers so engaged at a single construction site refute 
any valid claim that any of them are “innocent third parties,” so 
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neutral to the dispute that they should be insulated from the effects 
of otherwise lawful primary concerted activities by such — ees. 

The technical aspects of “common situs” picketing have been con- 
sidered and analyzed in detail, and various legal experts have ex- 
amined and commented on this issue. 

I, therefore, do not think it necessary to belabor these technical 
matters in my remarks. However, I would like to comment briefly 
on some of the recent misinterpretations which have been assoc iated 
with this proposal. Fear has been.expressed that this proposal will 
legalize and encourage secondary boycotts, hot cargo activity, refusals 
to deliver materials or products, jurisdictional disputes, or pressures 
for a closed shop in the construction industry. 

We believe that the language of this bill makes it clear that the pro- 
posed legislation would not legalize these activities. 

Providing the union involved in the primary dispute over wages 
and working conditions of emplovees employed at the site is not other- 
wise acting unlawfully or in violation of the terms of an existing valid 
collective bargaining agreement, the proposal permits such union, in 
a lawful manner, to picket a construction site without fear of a sec- 
ondary boycott charge for violation of a legal “nicety.” 

I would like to reemphasize that this administration has long been 
concerned with the special problems which beset labor-management 
relations in the building and construction industry. Since 1954, a 
recommendation dealing with “common situs” picketing has been in 
the administration’s labor- management relations program. 

President. Eisenhower pointed out in his message of January 11, 
1954, that while true secondary boycotts were indefensible and must 
be prohibited, the act must not prohibit legitimate concerted activities 
against other than innocent third parties. 

“He recommended then that the act be clarified so that lawful con- 
certed activity at construction sites, such as that at which the pending 
measures are directed, be relieved from the secondary boycott 
prohibitions. 

The record demonstrates that the administration has continued to 
support this position. 

The activities sought to be freed from the onus of secondary boycott 
are activities at the site, not otherwise unlawful under the act, not in 
violation of an agreement, and with respect to a dispute which is re- 
lated to the wages, hours, or other working conditions of employees 
employed at the site and directed at any of the employers who are 
jointly engaged in work at such site and who are in the relationship of 
joint venturers or contractors and subcontractors. 

The unique nature of the building and construction industry has 
been recognized and accepted by Congress. In wage stabilization 
efforts in World War II, and under the Defense Production Act of 
1950, special agencies were provided to deal with the problems of this 
industry. 

In the labor-management reporting and disclosure legislation re- 
cently enacted, the unique problems of this industry with regard to 
employee representation were recognized by the addition of section 
8(f) tothe National Labor Relations Act. 

Moreover, the exemption of agreements between labor organiza- 
tions and employ ers in the construction industry relating to contract- 
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ing and subcontracting of work to be done at the site from the hot 
cargo prohibitions explicitly reflects the cognizance of the peculiar 
relationship between contractors and subcontractors at the site of the 
construction. 

Congress, with these recent enactments, embarked upon the task of 
fitting the relevant parts of the National Labor Relations Act to the 
special circumstances of the building and construction industry. This 
long overdue correction of the common situs inequity is an important 
part of that task yet undone. 

The administration believes that S. 2643 should adequately correct 
the common situs inequity. Favorable consideration of this bill by 
the Congress would be responsive to a recommendation which has long 
been a part of President Eisenhower’s labor reform program. 

That ends my statement, Mr. Chairman. 

Senator Kennepy. Senator Goldwater / 

Senator Gotpwatrer. Mr. O’Connell, under rulings of the NLRB, 
doesn’t construction industry labor have the right to strike at a com- 
mon site now ¢ 

Mr. O’Connet. I think it has a right; it is at least considered to 
have been seriously curtailed. 

Senator Gotpwater. Well, they have the right if they observe the 
rules of picketing, do they not ¢ 

Mr. O’ConneLt. If the rules of picketing, I presume in accordance 
with the rules as laid out for the Moore Drydock case 

Senator Gotpwarter. Yes. 

Mr. O’ConneEtu. There is some doubt as to whether these rules can 
be made strictly applicable to construction. 

(At this point, Senator Prouty entered the hearing room.) 

Senator Gortpwater. Is there any doubt at all that they do not 
apply, they don’t have the right? The NLRB has said they have. 

Mr. O’ConneELL. Generally speaking, I think if the facts of the con- 
struction situation are adequately assessed, I would think they could 
be applied or similar rules could be applied. 

Senator Gotpwater. They alveaily have the right under the Na- 
tional Labor Relations Act. Why is it the administration wants to 
give them, you might say, carte blanche in this field, let them strike 
at will¢ Why is the administration so concerned in giving them that 
right ? 

Mr. O’Connett. The administration wants to make it clear that a 
direct strike against an employer at the site, a strike in no way unlaw- 
ful under the present NLRB, or rulings under the act, can be carried 
out without, in a sense without, danger that it will be construed auto- 
matically as—that its incidental effects will be automatically con- 
strued as a secondary boycott. 

Senator Gotpwater. How can you interpret the passage of this as 
doing anything else ? 

Mr. O'Connety. Well, I think that depends—we construe it as being 
only a primary activity, not a secondary activity. Now this, of course, 
— on the point of the relationship of the individual contractors 
at the site. 


Senator Gotpwater. I don’t follow your reasoning on that. I can’t 
understand your statement that it would not injure innocent third 
parties in the construction industry. It certainly does injure innocent 
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third parties. To give you just an example, you have got construction 
going on at a site, and let’s say the plumbers get into an argument with 
the plumbing subcontractor and they strike, and they pic cket the site. 
It stops construction on the whole building. Now the carpenters, for 
example, have no squabble at all with their subcontractor. How can 
you say this does not involve innocent third parties? It certainly does. 

Mr. O'Connetx. We don’t construe—if the carpenter and the sub, 
and I use the term “subs,” then we do not view them as innocent third 
parties. We think the facts of the construction industry make the rela- 
tionship of the contractor and the subcontractors something other than 
that of innocent third parties. 

Senator Gotpwarter. I can’t follow your reasoning on that at all. I 
think it is very clearly an innocent third party. I think enactment of 
this legislation would be harmful both to the management side repre- 
sented by the sub, and labor represented by the Carpenters Union or 
any other union that would be affected. 

Here are the rules under the Moore Dr ‘ydock case and I want to read 
them into the record. This allows picketing under these four cireum- 
stances : 


(1) The picket signs must clearly identify the employer with whom 
the dispute exists. 

(2) Picketing may be carried on only when that primary employer 
or his employe es are on the job doing their normal work. 

(3) Picketing must be limited to places reasonably close to the op- 
eration of the primary employer and his employees. 

(+) Where the primary employer has a principal place of business 
in the area at which the union can adequately publicize its dispute by 
picketing, the Board does not recognize a right to picket at premises 
where employ ees of secondary neutral employers are also working. 

Don't you think that this: applies to the building industry ? 

Mr. O’Connewt. I think that the Board—we are not sure, and I 
would not be sure, that this can be applied equitably to the factual 
situations at construction sites. 

Senator GotpwaTer. Why don't you? 

Mr. O’Connett. But we would think that the Board itself would 
be able to design rules which would apply under these circumstances. 

Senator Goitpwarter. They have specifically held that these rules 
apply to common situs picketing. 

( At this point, Senator Dirksen entered the hearing room.) 

Senator Gotpwater. Why are you in disagr cement with the Board ? 

Mr. O’ConneELt. Where they properly apply, I don’t believe that 
this act would change the application. 

Senator Gotpwater. Would you think that it would be all right to 
add these four conditions to the bill that we are considering to ymake 
sure that they do apply / 

Mr. O’ConneE LL. I am not prepared to state—I do think if the 
Congress or if later the Board feels that it is necessary to have rules 
opprrenete this, that they can designate them. 

I don’t feel that we can at this time write such rules for the con- 
struction industry. 

Senator Gotpwater. Why not ? 

Mr. O’Connetwt. I just think the factual situations at any construc- 


tion site are so extremely varied that I am not sure that these rules 


could and would be applied as they are written. 
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Senator Gotpwarrr. They are being applied now. 

Mr. O’ConneLu. Well, apparently they are being applied at least 
in some people’s opinion with some prejudice to primary activity on 
the part of the building trades employees. ; 

Senator Gotpwarer. Wouldn't that be true of any other industry ‘ 
Every other industry has to live up to rules. 

Mr. O’ConNELL. t don't know whether the Board applies these uni- 
versally to all industries or to all factual situations. 

I am not a lawyer, Senator, but it is my understanding that these 
were originally rules of evidence and not rules of law. I think this 
isa law for debate by lawyers. 

Senator GotpwaTer. | am not a lawyer either and I think this is 
important that nonlawyers talk about this because this is giving one 
industry special privileges that are not. given to other industries or 
the unions representing other industries. 

We specifically wrote rules into the Landrum-Griffin bill last year 
on picketing. Why does the Department want to make a special case 
out of building construction / 

I recognize that it is unique and I remember sitting with Senator 
Bob Taft and Senator Smith 7 or 8 years ago, with Mr. Gray and 
representatives of the union, representatives of the contractors, and 
we came to an agreement that the building trades should be taken out 
of the Taft-Hartley for a period of 2 years after which both sides 
would come in with recommendations for a labor-management act that 
would cover this unusual industry with its unusual situations. 

We tried to sell that to the administration but we were unable to. 

I am at a loss to know why the administration takes the attitude 
today that we have to give this unique industry special privileges that 
we do not give the unions that represent employees in other industries. 

Mr. O’ConneELL. We don’t construe them as special privileges but 
as a special approach toa unique problem. 

If one section of a plant should strike, if it has representation from 
several unions and one union strikes, there would be no argument 
against the fact that other employees of that plant might not enter. 

Senator Gotpwatrr. We gave them—TI think we gave them special 


attention last year when we gave them the prehire privileges in the 
Landrum-Griffin bill. 


Mr. O’ConnELL. I agree. 

Senator Gotpwater. That is recognizing their problem. But why 
should we allow the building trades unions to picket a site to force 
membership in a union when we don't allow that in any other union. 

Mr. O’ConneELL. You are going to allow direct picketing or strike 
activity or deprivation of services in cases where the employer is 
directly in a labor dispute with his own employees with regard to 
wages, hours, or working conditions at the site, and you are going to 
say that any secondary or incidental effect of that primary activity 
shall not necessarily be construed as a secondary boycott, and that is 
all that you are going to do with this particular bill. 

Senator GoLtpwarer. No. You say that is all. But that is quite a 
lot ; you are going to allow one union, among many engaged in a site, 
to stop the construction and stop men working on a site in other 
phases of the construction. 

You know that is what is going to happen. I don’t care what you 
put in this bill, that is the purpose of this bill. It is to reverse the 
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Denver decision and the Denver decision held it was unlawful to en- 
gage in that activity, and the purpose of this bill is to reverse the 
Denver dec ision, to make it lawful. 

Mr. O’Conneti. That may be the effect, that other employees 
choose not to go through that particular picket line. 

Senator Gotpwater. Well, you know they won't. 

Mr. O’Connett. I know that in some cases they won’t. 

Senator Gotpwarter. It is not the decision of the employees 

Mr. O’ConNELL. As opposed to that, you have the question of limit- 
ing and inhibiting the primary right of the employees of the primary 
contractor from conducting a perfectly legitimate strike or labor 
dispute. 

Senator Gotpwater. They can do that today. They can do it under 
the Moore Drydock case. There is nothing to stop them. What they 

can’t do is stop construction on the entire site and stop the other 
people working on the site who have no quarrel at all with their subs, 
or with the main contractor, to deny them the right to work, the right 
to go to work. They have no interest at all in the strike. I can’t see 
why we should give them wide-open privileges that we don’t give any 
other union. I can’t follow the reasoning of the Secretary of Labor or 
of the administration as I am convinced that the administration 
does not know what is contained in this bill. 

I am convinced they don’t know the dangers contained in the bill 
that I unfortunately introduced last year but which I disassociated 
myself from in many respects and this was one of them. 

‘I can’t believe that President Eisenhower, with his great regard for 
freedom, and his great regard for the progr ess of this countr y, would 
be for a bill that would, in 1 effect, go back to the days before the Denver 
decision where you can stop construction on the site and I feel it will 
go further than that and I would like to have your view—you can 
ask your lawyer to answer if he cares to because I think we should get 
into this. 

Let’s take the case of a department store that has a beauty parlor, 
and the store is not organized, but the beauty parlor is, and the beauty 
parlor goes on strike and they put a picket line around the store and 
the Teamsters refuse to cross the picket line; wouldn’t that be allowed 
under this bill ? 

Mr. O’Conne tt. I really don’t see how it could be allowed under 
this bill. 

Senator Gotpwarer. Are you convinced that it would not be al- 
lowed ? 

Mr. O’Connett. Yes, I am convinced; as I understood that hypo- 
thetical question, I can’t see how it would be allowed under this ‘bill. 

Senator Gotpwater. I know that the bill tries to limit—— 

Mr. O’Conneti. We think it is rather precise in its limits. 

Senator Gotpwater. In your lawyer’s opinion, is it precise enough 
to prevent the destruction of the secondary boycott prohibitions in the 
Taft-Hartley Act? 

Mr. O’ConneE LL. I will ask my lawyer to answer it, Mr. Nystrom. 

Mr. Nystrom. I am not sure I understood your question; that did 
not seem to be the question you were asking the Under Secretary. 
May I have the question read, please ? 

Senator Gorpwater. I will give it to you again. I feel that this 
bill, even though it tries to restrict it to the building industry or the 
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building trades is broad enough that it will destroy the secondary boy- 
cott prohibitions contained now in the act; and in the specific case I 
gave, because it would be common situs, would be the case of a depart- 
ment store that has a leased beauty parlor whose members belong to a 
union. It is the only union in the store, let’s say, they go on strike and 
they put a picket line around the building, and the Teamsters refuse to 
cross the picket line, doing damage to a “third party who are the em- 
ployees and the employers of the store generally. In your opinion 
would the enactment of this bill allow that to happen? 

Mr. Nystrom. I do not see how it could, Senator. 

This bill does not affect 8(B) (4) in any way except to the extent that 
it states in its terms. It also is concerned only with a strike or refusal 
to perform services at the site of the construction, alteration, painting 
or repair of a building, structures or other work and directed at any of 
several employers who are in the construction industry and are jointly 
engaged in certain relationships at that site; and there must also be a 
labor dispute that is not unlawful under the act or a violation of an 
existing bargaining agreement, relating to the wages, hours or other 
working conditions of employees employ ed at such site, that is the 
construction site, by any of such employers, that is, employers in the 
construction industry. 

It seems to me it is quite narrowly limited and I do not see how it 
could be construed to apply to modify existing law as far as the ex- 
ample that you gave is concerned. 

Senator Gotpwater. Let’s go a step further: If the store were en- 
gaged in alteration, painting or repair, then it would apply. 

Mr. Nystrom. I don’t think that follows either, because this is re- 
stricted to employers in the construction industry, and under the facts 
of your case, the dispute is with the beauty parlor. 

Senator Gotpwater. Mr. Chairman, I wonder if it would be all 
right for Mr. Bernstein to ask Mr. Nystrom some technical questions? 

Senator Kennepy. All right. 

Mr. Bernstein. In line with the bill, you limit the permission to 
engage in this type of activity in connection with services performed 
at the site; is that correct? 

I take it if Teamsters come to the site with a load of supplies and ma- 
terial and see a picket line, and they refuse to cross it, that would not 
be protected, in your language; is that correct ? 

Mr. Nystrom. That would not be protected by this language, you 
say? 

Mr. Bernstetn. Yes. In other words, they would be guilty of 
secondary boycott. 

Mr. Nysrrom. Yes, you are correct that the language would not 
cover the refusal ; the bill would apply only to the situations described 
in it. 

Mr. Bernstern. Now suppose they delivered the material, the picket 
line permitted those materials to ‘be delivered, they were actually 
dumped on the site and then the union which had to handle those 
materials refused to use them. 

Would that be a violation of the law or would that be protected ? 

Mr. Nystrom. Well, we don’t construe this language as permitting 
what amounts to a product boycott and I take it that is what you are 
also suggesting there. 
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Mr. Bernstein. Where is the language in here, which will exclude 
from protection of this proposal a product boycott under the cireum- 
stances that I have just described ? 

Mr. Nystrom. Where is the language you say ? 

Mr. Bernstein. Yes. 

Mr. Nystrom. The language limits it to one part of it, the labor 
dispute that must be involved here must relate to wages, hours, or 
other working conditions of employees employed at such site by any 
of the employe ers in the construction industry who are engaged in the 
specified relationships. 

Mr. Bernsrern. That’s right. 

Mr. Nysrrom. It provides that such a dispute must not be unlawful 
under this act or in violation of an existing collective bargaining 
agreement, and back earlier, there is the gener al provision that nothing 
in the clause shall be construed to make unlawful where not otherwise 
unlawful, any of these strikes or refusal to perform services at the 
site when directed at any of those employers. 

Now the language “directed at the employers,” I think is signifi- 
cant. and of course I don’t think anybody can predict precisely how 
the Board is going : rule in these cases under this, or what views the 
courts may take after the Board does rule. 

The courts sometimes disagree, as you well know, with the Board 
and sometimes not. There is, it seems to me, a large area here, that 
is definitely excluded by this general language which preserves the 
existing law where it makes something otherwise unlawful. 

In other words, if you have, without going into technical examples, 
if you have Board doctrine now or if you have case law now hind 
makes certain activ ity unlawful, apart from section 8(b) (4) (B), or 
apart from the langu: age which would be in this proviso in a situa- 
tion going outside of it in any way, it would remain unlawful. We 
do not see that it would be affected. This is merely a proviso to the 
section. 

Mr. Bernstein. That does not answer the question. I am _ just 
trying to see what this language does in terms of evasion, possible 
evasions, of limitations that you say are in this particular bill, limi- 

tations which are to protect against certain types of unlawful activity. 

You say that this is confined to activities on the site. Iam giving you 
an example of where that limitation can be evaded by permitting 
the material from a supplier to be brought on to the site, so that the 
interference doesn't an place with the supplier. But after it is 
on the site, the union which would normally handle that material, 
refused to do so, because of the existence of a picket line by another 
union which has a dispute with an employer which does not involve 
the union that is refusing to handle this material. 

What I am pointing out is that despite your language about “at 
the site,” and incidentally I use the term “your language” advisedly 
because I take it this language is identical with that which was in 
the administration bill. 

Mr. Nystrom. That is correct. 

Mr. Bernsrern. So that I can see no protection that this language 
“at the site” provides against interference with the normal proper 
activities of suppliers. Once the material has been delivered at is 
actually physically on the site, a refusal to handle it on the part of 
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a union which is not directly involved in the dispute, it seems to me, 
would be given the protection of this proposal. 

That would be at the site as far as I can understand it. 

Mr. Nystrom. You are taking the view, I take it, then, that this 
has to do with a dispute which is not otherwise unlawful under the 
act. 

Mr. Brernstrety. That is a general term that applies to all facets 
of this. I have some questions on that. But we are assuming for 
the moment it is not unlawful. 

Mr. Nystrom. In the case you are talking about, you think the 
dispute is not unlawful, otherwise unlawful under the act t, and relates 


to working conditions of employees employed at the site by the con- 
struction employ er. 


Mr. Bernstein. That’s right. 

Mr. Nystrom. You do not see there anything in the nature of a 
product boycott. Or an object. of that sort. 

Mr. Bernstrern. You have relieved by this proposal, you are re- 
lieving the union of any wrongdoing or any charge of wrongdoing 
under 8(b) (4) (B) if it meets the conditions of this particular pro- 
vosal, 

Mr. Nystrom. If it meets the conditions. 

Mr. Bernstein. At present a product boycott is in violation of 
8(b)(4)(B), but not of any other provision of Taft-Hartley. 

Mr. Nystrom. Yes. 

Mr. Brernsrern. What you are in effect saying is that they may 
engage in the type of product boycott provided they carry the activity 
on at the site 4 

There is nothing in here which says they cannot engage in a boycott. 

Mr. Nysrrom. There i isa lot more here than ‘ ‘engaged « on the site,” as 
I am sure you recognize. 

Mr. BeRNsTEIN. It isa phrase 

Mr. Nystrom. The language also speaks of the dispute or strike 
being directed at one of the several employers here, and also in the 
particular relationship, and also that the labor dispute must relate 
to working conditions of employees employed at that site. 

Now, I think that the fact of the hypothetical case that you give 
raises serious questions in my mind as to whether all these conditions 
are met, and that is why I was inquiring of you whether or not you 
were ruling out the possibility of a product boycott situation and 
so on. 

We do not think, and this language is not intended, to authorize 
product boycotts. 

Mr. Bernsrern. Let me give you the hypothetical in specific term: 
and you give me a distinction between the two if there is one. 

The roofers on this project have a dispute with their employer, 
particular contractor who has the roofing contract. We don’t care 
what the dispute is about, hours, wages, working conditions, it has 
a lawful object. They throw a picket line around the site. The 
result is that the glaziers refuse to install the glass in the windows. 
Under the present law this would be a violation of 8(b) (4) (B) 
under the doctrine of the Denver case. 

Let’s vary the facts just a little bit. 

The Teamsters deliver preglazed sash to the project. They come 
to this picket line thrown up by the roofers, and they refuse to cross 
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the picket line. That would be a violation of present law on the part 
of the Teamsters, assuming that the Teamsters order their members 
not to cross that picket line because of the dispute between the roofers 
and the employer of the roofers. Now, you say you do not propose 
under this language to legalize that type of activity by the Teamsters 
because that is not at the site. 

It is delivery from the supplier, correct ? 

Mr. Nystrom. Well, that is not the sole reason. There is a serious 
question in my mind whether under this language and certainly under 
the intent of the bill, refusal to install or deliver the preglazed sash 
could be considered to be a dispute with the employer with regard to 
working conditions at the site. It seems to have a flavor of other 
realities there, and realities of the dispute are about the purchase of 
this preglazed sash, which is something somewhat different. 

Mr. Bernstretn. The sole question is, is the act of delivering this 
preglazed sash to the site or refusing to deliver, is that an activity 
at the site which would be protected by your bill ? 

Mr. Nystrom. The refusal to deliver the preglazed sash? Well, 
if it is because it is preglazed sash, I would not think that this bill 
would make lawful that which was previously unlawful. 

Mr. Bernstein. I would agree that it would not, but let’s suppose 
that the instruction of the Teamsters to their union members is that 
they do not honor the picket line but that they cross it and deliver 
the preglazed sash and dump it on the site, which they do. And then 
the glazers refuse to use that material because of the dispute between 
the roofers and the roofing contractor. Now, there is the dispute— 
there is an activity on the site which has been evaded simply by per- 
mitting the material to be delivered, thus taking it from the “not at 
the site” category and putting it in the “at the site” category. 

Mr. Nystrom. I thought you said there the reason they refused to 
use it was simply that they were honoring the picket line of the 
roofers with respect to their dispute. If the use of preglazed sash has 
nothing to do with this—if the preglazed sash just sits there because 
they are honoring the picket line of the roofers who are employed by 
another employer at the site engaged in or having the realtionship 
between the employers that is set forth in this bill, it would seem to 
me the fact that that preglazed sash is here has nothing to do with 
that particular dispute or with the fact that the glaziers are not work- 
ing, on the facts as I understand you to propose them. 

Mr. Bernstern. Well, I can see a distinction between the two and 
I can see a device whereby deliveries can be permitted, and the same 
result can be accomplished by simply refusing to work on the ma- 
terial after it has been deliv ered to the site rather than preventing its 
delivery in the first instance which your bill does not protect. 

But the result is the same because the protection is extended once 
the material is on the site and there is refusal to work on it. 

I can’t see anything more plainly on the site than the refusal to 
work on the material which has been delivered and is physically on 
the site but as you have indicated there is a good deal of ambiguity 
and possibly interpretations may be varied. 

Another question. You use the phrase “joint ventures,” just what 
is meant by joint ventures as distinguished from relationships of the 
contractor with the subcontractor ? 
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Mr. Nysrrom..Of course, contractor. and.subcontractor is a well- 
known relationship in the contracting industry. 

(At this point Senator Randolph entered the hearing room.) 

Mr. Nystrom. The contractor and subcontractor relationship arises 
where the prime contractor, the one who takes the contract for the 
job, subs out certain parts of the work for his subcontractors to do. 

In the case of joint venturers, you have contractors who, whatever 
their other relationships or whatever their other independence in 
other situations may be, are for the purposes of this job joined to- 
gether in a joint venture to work on the job. 

Now, we haven’t—the bill does not define that term. Conceivably 
different definitions can be made but we think there is quite a body 
of authority generally and trade understanding of what venturers in 
the construction industry are and contractors and subcontractors. 

Mr. Bernsrern. Could you give us some illustrations that consti- 
tute joint ventures but do not have the relationship of a contractor 
and subcontractor? 

Mr. Nystrom. Well, one that occurs to me offhand, is just one that 
[ happen to remember from some years ago, I think that when the 
Bull Shoals Dam was constructed, it was a big job and several con- 
tractors joined together in a bid and took it as joint venturers and 
set themselves up especially for that job, as a unitary operation, so to 
speak, as prime contractors. 

Mr. Brernsrern. If you have a big construction job, and the owner 
of the job, who is not a general contractor, he is not in the building 
business at all, he lets contracts out re to subcontractors but to three 
or four general contractors, let’s say for different structures, and 
there is no contractual valdtienetit’ tween those contractors with 
each other. Their only relationships are each with the owner of the 
project, are they joint venturers ? 

Mr. Nystrom. Taking your facts which you stated, and the hypo- 
thetical fact which you stated there, that there is no "contractual re- 
lationship between the contractors, I would think they are not con- 
sidered joint venturers. 

Mr. Bernstern. Then joint venturers have to be in relationship of 
contract with each other but do not have to be contractor and sub- 
contractor ? 

Mr. Nysrrom. That is right, they do not have to be contractor and 
subcontractor. There can ‘be another situation where they join, for 
example, in taking a prime contract. That is one clear example, I 
think. 

(At this point, Senator McNamara entered the hearing room.) 

Mr. Nystrom. Of course, I think it would depend on 1 the facts in 
each case. 

In the situation you just posed it could be conceivable after the con- 
tract were let in the way described that some of the contractors might 
get together and form a joint venture. If that is so, you would have 
to look at the facts I suppose and that would be a job for the Board 
to do and ultimately for the courts if there was a dispute about it. 

Mr. Bernsrarn. I have a couple of other questions, if I may: In the 
language of your bill you say “Nothing shall be construed, * nothing 
in s 8(b). (4) (B) shall be construed to make lawful where not other- 
wise eaaoiie: 











16 RELATING TO SITUS PICKETING 


Now suppose the union has a dispute on a construction job with its 
employer and throws a picket line around the job which under present 
law would be a violation of 8(b) (4) (B) pursuant to the Denver rule, 
and it carries on its picket line activities using violence and coercion. 
Is this something which removes it, is this a new immunity from 
8(b) (4) (B) which this bill would extend 4 

Mr. Nystrom. Certainly here is no authorization of violence. 

Violence is unlawful 

Mr. Bernstern. We agree that violence itself may be a violation 
of 8(b) (4) (A) under the present law. 

Mr. Nystrom. That is correct, 8(b) (1) (A). 

Mr. Bernstein. That isa prohibition against coercion. 

Mr. Nystrom. Yes. 

Mr. Bernstern. That is not what I am asking you. If the Board 
would issue a complaint under that situation alleging not only 8(b) 
(4) (A) which is coercion, but 8(b) (4) (B) despite this new proviso 
if enacted, would the Board be acting consistently with this language ? 

Mr. Nystrom. I should think so. 

Mr. Bernsrety. In other words you are saying then that they get 
relief from the prohibition of 8(b) (4) (B) only if they do not violate 
any other provision of law ? 

Mr. Nystrom. That is correct. 

Mr. Bernstein. If they violate any other provision of law they are 
not only guilty of violation of that other provision of law but also 
8(b) (4) (B) despite this—— 

Mr. Nystrom. The bill’s language does not take them out of 8(b) 
(4)(B) if the activity described in 8(b) (4) (B) is otherwise unlaw- 
ful. 

Mr. Bernstern. I think that is all. 

Senator GoLtpwarer. I have just two questions to ask Mr. O'Connell. 

In 1958 the electrical unions had a dispute with a contractor who 
had a contract with the U.S. Corps of Army Engineers for construc- 
tion of substations and distribution powerlines at Redstone Arsenal. 
On August 12, 1958, the electrical union placed pickets at all the gates 
leading into Redstone Arsenal bringing about a cessation of construc- 
tion operations of all the other contractors and subcontractors engaged 
in the construction at Redstone Arsenal. The construction program 
at the base was shut down 32 days, even though none of the other 
contractors and subcontractors had any dispute with the electrical 
union. 

Redstone is one of our most important missile installations and 
would you please tell me how this bill would assist in our program 
of national defense and what its effect would be in other situations 
similar to the one I have just described. 

Mr. O’Connett. I think, Senator, that would depend—I think I 
understand the facts, I don’t know the case, but I judge this is not a 
single relationship of contractor and subcontractors. In the first 
place it would be narrowed in its effect here. 

Senator GotpwatTer. It was a common situs. 

Mr. O’ConneE x. It is a common situs, but I am not sure it is con- 
tractor and subcontractor in its entirety. 

Senator Gotpwater. It was contract and subcontract. 

There were many contractors—I mean one contractor and many 
subcontractors. 
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Mr. O’ConneE LL. If the strike against the electrical contractor were 
strictly lawful in accordance with all the provisions of this act, then 
it. is protected primary activity; if the contractor-subcontractor rela- 
tionship exists we can use the term lawful. 

Senator Gotpwarer. The strike would be lawful. 

Mr. O’Connext. The strike would be lawful. 

Senator Gotpwarer. The subcontractor—against him ? 

Mr. O'Connell. The definition and application of situs to widely 
spaced defense activity is one that would have to be determined from 
the facts in the case. 

If you will remember our earlier discussion, we spoke about the 
question of the necessity of some rules possibly the same or similar 
to Moore Drydock. For this strike, I would think that in applying the 
law, the administrative agencies in applying the limits of situs to this 
might very well determine some rules, but I ‘think the whole shutdown 
could be legal under this as far as I know. 

Senator Gorpwarer. It could be legal under the bill? 

Mr. O’Connexu. If the facts as | understand them are what they are. 

Senator GotpwaTer. Let me give you another situation that covers 
what you have been talking about. Another military installation in 
our missile launching base completion program is one in Wyoming. 
Some nine separate missile launchers are under construction there. It 
is separate—these are separated from other launchers by 30 to 40 
miles. The distance around this missile launching base is some 400 
miles. The entire construction project has been let to one prime con- 
tractor, and a group of subcontractors. Would it not be possible under 
this bill for a union to stop all construction work within this 400 mile 
perimeter by means of picket lines at any or all accesses if this union 
had a dispute with one contractor or subcontractor anywhere on site. 

Mr. O’ConneELL. I believe that it would unless 

Senator Gotpwarter. It would allow it. 

Mr. O’Connext. Unless there were some rules—— 

Senator GoLtpwatrer. Well, what rules are there ? 

Mr. O’Connett. Well, this bill applies norules. This makes clearly, 
I think, a determination or an effort to make a primary strike or 
dispute possible. It does not necessarily, I would say, legalize all 
total stoppage; because I think the rules of reason, at le: ast, would 
be applied by the administrative agency. 

Senator GotpwaTer. Why / We have no definition of the size of 
a common site. 

Mr. O’Connett. We have no definition under the present law on 
many things which have been administratively determined by the 
Board and approved later by the courts, for the simple reason that in 
this general area we have always found it too diffic ult, I think, to 
specifically define fact situations. 

Senator Gotpwater. Do you think it would be wise then to write 
the rules of the Moore Drydock case into this bill so that we can have 
some protection on our defense projects ? 

Mr. O’Connetu. As I indicated earlier, if they can, if the Congress 
thinks they can, be written with such definiteness that they do not 
take away from ‘the primary effect, I have no objection. 

Senator Gotpwarer. I am not asking you about what the Congress 
thinks, what you think the Congress should think. What does the 














18 RELATING TO SITUS PICKETING 


Department of Labor think about this? Would they like to see rules 
written into the law such as the Moore Drydock case rule? 

Mr. O’Conne.u. I think our general feeling is no, because our own 
feeling is that they can’t be written with sufficient precision to govern 
the case, all the factual situations. 

This is our own judgment, sir. 

Senator Gotpwater. Then the Labor Department would be per- 
fectly willing to see defense projects stopped. Well, you have just 
said that. 

Mr. O’Connetu. Well, in our view—I don’t think that you can use 
the term defense project, unless it is intentionally done, to limit the 
fundamental right, as generally approved in our labor legislation, 
of employees to take primary economic action. 

If it is determined to do something, something special, something 
particular in the interest of defense, then it ought to be done in that 
guise, but I don’t think that in this case—after all, we did have a 
perfectly legal strike situation which went pretty far in the steel 
industry. 

Senator Gotpwarer. That is an entirely different situation. We 
are not arguing about the right to strike in an industry where there 
is one employer and one union. 

There is no argument about that. We are not trying to change 
that nor would we ever propose to change that. But we already allow 
common situs picketing under the NLRB rules. 

Now why do you want to change that so that we can find situations 
such as we found in Redstone and found just this month down at 
Tampa, Fla. ? 

Mr. O’Conne tu. I think, as I answered earlier, Senator, because 
we think that the present application of the Denver Building Trades 
is restrictive of the primary picketing, primary strike activity, primary 
labor activity, if you want, of construction unions, and all that we 
seek to do is to remove that inhibition. 

Senator Gotpwarter. The purpose of a strike, the purpose of picket- 
ing is to bring management to terms, that is the whole purpose of it. 
It is labor’s only weapon that it can use against management to force 
management into seeing its side of the picture. 

(At this point, Senator Dirksen entered the hearing room.) 

Mr. O’ConneEtt. At least coming part way. 

Senator GotpwaTer. We agree with that, but why should an argu- 
ment between a union and a subcontractor impose restrictions on third 
parties who have no interest in the dispute ? 

Mr. O’Connett. We think they have an interest in the dispute. 

Senator Gotpwater. Pardon? 

Mr. O’Connett. We think they have an interest in the dispute. 

Senator GotpwaTer. When the union is perfectly happy with the 
arrangements they have with their employer? 

Mr. O’Conneti. Let me turn that question around. Let’s assume 
we have a single construction site. Let’s make it reasonably narrow 
so we don’t get to this general question. Let’s assume we have Mr. 
Bernstein’s previous example where the roofers have a legitimate 
wages dispute, we will say with their contractor on the site, and they 
picket, strike their contractor, refuse to perform services and picket 
their contractor, everything is strictly according to the rules here. 

You have at the same time on the job a carpenter subcontractor. 
The carpenter members, the employees, who belong to the carpenter’s 
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union who work for that subcontractor, refuse because of the existence 
of the other labor dispute, they refuse to perform services. Now, the 
question is should they be forced by an injunctive action or otherwise, 
should they be forced to perform services for this other subcontractor ¢ 

Senator Gotpwater. If they have an argument with their subcon- 
tractor they have a perfect right to strike ‘and picket under the rules 
today, but I don’t think they “should be, I don’t think the members 
should be forced to quit work in order to try to settle a dispute that 
exists with another employer. 

Mr. O’ConneELL. Let’s assume they are not forced to quit work but 
just don’t choose to work. 

Senator Gotpwarer. If they strike themselves. 

Mr. O’ConNELL. Yes. 

Senator Getpwater. They have to have a reason to strike. 

Mr. hae ste L. Well, they can strike because they don’t. I pre- 
sume they can, I don’t know, they can strike because they don’t choose 
to work. Now if that is an illegal strike, under some of the pro- 
visions, we don’t make it legal. 

Senator Gotpwater. If the strike is illegal, then injunctive relief 
could be obtained, but the question is, revolves around this whole 
Denver argument, is it right, is it morally right to require all the 
people on a construction site to quit work because there is an argument 
in one area ? 

Shouldn’t that argument be ironed out in that area and the other 
unions and contractors be allowed to continue their relationship ? 
Before I finish, I wanted to go a little further on this defense prob- 
lem. 

Senator Dirksen. Mr. Chairman, I would like to intrude for a 
minute. First for the record I would like to find out whether notice 
of this hearing went out. I know yesterday, but what time yesterday ? 

Senator Kennepy. To the members? 

Senator Dirksen. To everybody. 

Senator Kennepy. It went to everybody. 

Senator McNamara. Around noon. 

Senator Dirksen. I understand it was received about 3 o'clock. 
Would that be true of all witnesses who might be interested in this 
hearing ¢ 

Senator Kennepy. This hearing has been continually postponed 
because we were not sure what was going to happen to the minimum 
wage bill. So notices went out late and that is why we are going to 
have another hearing. 

Senator Dirksen. I was just interested in being sure that people 
who are interested in this legislation had had adequate notice. 

Senator Kennepy. That’s right. We are going to have a hearing 
on Monday and we hope that the representatives of the Associated 
General Contractors will be here Monday. 

Senator Dirksen. Now I would like to ask Mr. O’Connell a question. 

Mr. O'Connell, in your statement you say— 
The President first made the recommendation on this matter in January 1954. 
He made a subsequent recommendation in a state of the Union message of 
January 1959. 
Correct ? 

Mr. O’ConneEt. Yes, sir. 
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Senator Dirksen. The labor management disclosure bill was com- 
pleted and went into effect in September of 1959, roughly 8 months 
after the President’s recommendation, and as is generally ‘agreed this 
matter was left in abeyance; is that correct ? 

Mr. O’ConNELL. Yes, sir. 

Senator Dirksen. Four months later, or roughly 4 months later, the 
President again appeared before a joint session of C ongress and deliv- 
ered his State of the Union message and that was January 1960; is 
that correct ? 

Mr. O°CoNNELL. Yes. 

Senator Dirksen. Was there any recommendation in his 1960 mes- 
sage or any allusion to this matter of secondary boycotts or situs 
picketing ? 

Mr. O’ConneExt. I don’t recall any. 

Senator Dirksen. I don't either. 

Mr. O’ConneEtt. I don’t know of any in the 1960 message. 

Senator Dirksen. As a matter of fact, I am pretty sure that there 
Was no reference in the State of the Union message in January of 1960. 

Now with this matter in suspension, and the President appearing 
on the forum 4 months later how do you account for the Fact that 
there was no recommendation on this matter in the State of the Union 
message in January of this year? 

Mr. O’ConneE.t. I don’t make any effort, Senator, to make a state- 
ment as to why the President includes in or out any particular item 
in one of his messages. But the administration has consistently and 
during the 4 months supported and has sent its reports to the commit- 
tees of Congress supporting this particular piece of legislation cov- 
ering the common situs. 

Senator Dirksen. Do you know whether this matter was discussed 
with the President between September of last year and the state of 
the Union message in January of 1960? 

Mr. O’ConnELL. I do not know of my own personal knowledge; no. 

Senator Dirksen. Do you have any notion or estimate whether the 
Secretary of Labor discussed the matter with him? 

Mr. O’ConneEtu. I don’t know. 

Senator Dirksen. Would you have any estimate as to what the 
President’s present notions are about this? 

Senator Morse. Mr. Chairman, I only want to file an objection to 
this line of questioning that in my judgment violates the well-estab- 
lished principle recognized in the Congress of protecting the Presi- 
dent in matters of executive privilege. I do not think that an attempt 
to elicit from this witness any information with regard to his knowl- 
edge concerning any conversation with the President is a oroper line 
of ¢ questioning. We have this precedent and I raise my objection. 

Senator Dirksen. Mr. Chairman, I would say to my friend who is 
such a distinguished lawyer he is way off base. I only asked whether 
the witness had a notion as to whether or not it had been discussed. 

I have not asked a disclosure of any conversations if it had been 
discussed, which is quite a different matter. 

Senator Morse. Not at all. The Senator knows that you can accom- 
plish some things by indirection sometimes as well as by direction and 
these indirect approaches are a matter that I think involves the Presi- 
dent’s right to executive privilege. 
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Senator Dirksen. Well, I would like to have an opportunity to 
really discuss that with my friend from Oregon, except, of course it is 
it little moot, but I want to make my point at this point in the record 
there is constant allusion to the fact that the President has consistently 
recommended this kind of a bill but strangely enough there is no allu- 
sion to it whatsoever in the State of the Union message of January 

1960, after the Labor Management Disclosure Act became law and 
when it was common knowledge everywhere, I think, in the Labor De- 
partment, in both branches of the C ongress and on the part of the 
President's advisers that this matter had not been disposed of but not- 
withstanding that there was no inclusion in the 1960 message of it. 

Senator Gotpwater. Will the Senator yield? I disagree with the 
Senator from Oregon because one of the premises on which this bill 
is being pushed by one of its proponents is that it is a measure of the 
President. I recall last year, when the Landrum-Griffin bill was be- 
fore the House, the President went on a national television show and 
approved the Landrum-Griffin bill and asked the people to support 
it, and the Landrum-Griffin bill did not contain this language. 

I merely want to make this observation. I thank you. 

Senator Dirksen. I have one other question: I noticed, Mr. O’Con- 
nell, you use the phrase: 

Because of its incidental effects upon employers engaged in work at the same 
site with the primary employer. 

I notice you don’t mention the incidental effect upon the employees 
who are working on a common site. Was that an oversight in your 
statement ¢ 

Mr. O’Conne tt. I would call it that. 

Senator Dirksen. What ? 

Mr. O’Connett. I would call it that. 

Senator Dirksen. An oversight, so that that phrase “incidental ef- 
fect” could be used with respect. to employers as well as employees. 

Mr. O’Conne tt. Certainly. 

Senator Dirksen. Can you envision a situation — there is a 
general contractor and 10 subcontractors and that 2,000 men are en- 
gaged on the same site and a controversy develops between a sub- 
contractor with 100 employees and the employer as a result of which 
the whole site is struck, so that instead of 100 people being out of 
work you have 2,000 people out of work because they would not cross 
the picket line. 

Can you envision such a situation ? 

Mr. O’ConneELt. Yes, sir. 

Senator Dirksen. Would you call that an incidental effect ? 

Mr. O’ConNELL. It has incidental effects, in this sense, yes, incident 
to the original primary dispute. 

Senator Dirksen. Would it be incidental with respect to—— 

Mr. O'Conneu. Of course, it has happened both ways, you can 
have on a construction site in particular with the contractors’ sub- 
contractor, you can have the 100 affect the whole 2,000 or you can have 
the 100 affect the 100. It depends on what the individual employees 
want to do. 

Senator Dirksen. Would you say it was incidental from the stand- 
point of wages lost, inconvenience, work stoppage, and would it be 
incidental where an urgent defense installation was involved ? 
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Mr. O’ConneEi. I don’t think the adjective could be used that way. 

Senator Dirksen. Thank you. 

Senator Gotpwarer. Mr. Bernstein has one question. 

Mr. Bernsrern. In connection with this incidental language quoted 
by the Under Secretary, the language in 8(4) in the act now makes 
this type of conduct unlawful only where it is an object of that type 
of conduct, an object. That means then it must be intended. The 
courts have held if you can show by proof that these effects were not 
intended, in other words, that they were incidental, then there is no 
violation of the present law. 

That is the law now. You have got to show the union’s activities 
have this as one of its objects. 

Therefore, isn’t it a proper construction of the quoted language 
that it favors this proposal to permit this type of conduct only where 
this conduct does not have as an object having one employer ceasing 
to do business with another employer but that this was unintended 
and is therefore incidental? The reason I ask this is if we accept this 
quoted language as reflecting the President’s view would it not be 
appropriate to add to the language of the bill before us now a limiting 
condition saying that this type of conduct, which the bill permits, is 
permited only where the proscribed object is not an object. of the 
union but only where this is an incidental result of what occurs? 

Mr. O’ConneEtL. I would yield to my lawyer on that, Mr. Bernstein, 
but I would think that is the intent of the present language of the 
bill, is it not? 

Mr. Nystrom. Yes, I would think so also. The problem has not 
been so much the Denver Building Trades case, itself, as perhaps some 
of its results and subsequent board decisions, and court decisions which 
have, in a sense, I suppose, put unions under the Denver Building 
Trades doctrine, when they have a dispute at a construction site, in al- 
most an impossible position to show that the effect that you are talking 
about was not an object. In other words, it seems to have—the body 
of law on the subject, taken as a whole, I think, and fairly looked at— 
come to a point where some advice from Congress as to the meaning of 
this provision in this type of situation appears to be necessary in 
order, you might say, to carry out the express intent to bar only those 
things where ‘it is an object. I think that inferences have perhaps 
been drawn upon inferences in some of these cases. 

At least I know that there are lawyers who have argued that, and 
with, I think, some reason. 

This is really a provision that perhaps might be described, I sup- 
pose, as a clarifying provision, and I think, as the Under Secretary 
stated in his prepared statement, that it was designed to correct some 
of the results of the Denver Building Trades situation in a situation 
where you have a bona fide primary dispute, and any action that the 
union takes in the ordinary situation where it has such a dispute with 
an employer on the site, under the limitations of this bill, may, by the 
very fact of that action in most cases, unless the men go out and actu- 
ally try to persuade the others not to walk off the job or something of 
that sort—may have the effect of making the union guilty of secondary 
boycott activity under 8(b) (4) (B). 

Mr. BerNsteIn. That leads to another question on this question of 
“incidental effects” in connection with the Moore Drydock case. It is 
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my opinion, and I think it is correct, the reason the Board developed 
the Moore Drydock rule was to have some criteria for determining 
when it was incidental and when it was an object. If you abide by the 
Moore Drydock rules, the Board will infer that the secondary effects 
were not an object but only incidenta], that is, you have shown that 
your object was not the forbidden one when you lived up to Moore 
Drydock. 

Now the question is this: Suppose a dispute does not deal with wages 
or terms and conditions of employment in a narrow sense but you have 
a situation in which the union walks off, throws a picket line around 
the project because the contractor has dealings with a nonunion sub- 
contractor. 

Now there the object of the union is clearly to get the contractor to 
break his contract with the subcontractor. Now would you say there 
was an incidental effect, which your bill was not intended to protect ? 

Mr. Nystrom. Well, there you come back to the question of the lan- 
guage of the bill w hich refers to things not otherwise unlawful, and I 
think there is—I think under that, I ‘understand where you are going 
here with your line of questioning, and I think it goes back to what 
you just suggested, in other words that, where it is clear that that is to 
be the object, that the object is an object t that is not lawful under the 
statute, there you may have a different type-of situation. 

I think it would have to depend on the evaluation of the facts in the 
case. 

Of course, the Moore Drydock rules were designed to apply more 
to a different type of situation than to a common situs of construction. 
They are more appropriate I should say for the type of situation 
which has developed and where you have in effect an ambulatory 
situation rather than the type of situation that you have in the con- 
struction industry at which this bill is directed. 

Senator GoLtpwater. I have just one more question of Mr. O’Con- 
nell. I want to read you a chipping from the New York Times of 
June 14 of this year, “Picketing Curbed at Missile Base.” 

Tampa, Fla., is the dateline. 


A Federal judge ordered the International Association of Machinists today to 
stop secondary picketing immediately against five concerns at the Cape Canaveral, 
Fla., Missile Base. The temporary injunction by District Judge George White- 
hurst allows the union, lodge 610, to continue its strike against the Convair 
Aeronautics Corp. It also allows the machinists:te continue picketing. Judge 
Whitehurst, however, instructed the union to keep its members from influencing 
employees of five other concerns to take part in the walkout. 

My question in this particular case is, would not the effect of this 
bill be to deny similar relief in the future when such disputes at our 
defense sites occur ? 

Mr. O’Connetu. I don’t believe so. I don’t know all the facts of 
that June 14 case. It comes into my memory that these other four, 
whatever they are, people, were not involved in the construction indus- 
try at the construction site. I mean they were at a site, but they were 
not at a site where construction was going on and what the judge did 
was limit their activity to the construction activity, and I don’t think 
this form of relief which was granted there would be affected by the 
passage of this bill, if the facts are as I underst: and them. 

Senator Gotpwater. Let’s assume that they were engaged in a com- 
mon site at Cape Canaveral construction. 
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Mr. O’ConneEu. As contractors and subcontractors ? 

Senator GoLpwatTer. Yes. 

Mr. O’ConneELL. As joint venturers or as independent contractors / 

Senator Gotpwatrer. Common site. A prime contractor and sub- 
contractor just like the situation we have Sen discussing, would the 
passage of this bill deny similar relief in the future at missile sites, 
defense sites ¢ 

Mr. O’Conne ti. If all the terms of the bill were carried out at the 
site and the action was directed at the employer, I would think that 
such relief would not be granted, I mean that the bill would cover them 
as it isand there would not be this form—— 

Senator GotpwarTer. Precisely; so any strike in the future on a com- 
mon site involving a missile base or any defense establishment could 
close down that particular activity and the judge could not issue an 
injunction if they were complying with all the terms. 

Mr. O’Connext. If all the relationships were as they are now. 

Senator Gotpwarer. That is what I wanted to get. Thank you, 
Mr. Chairman. 

Senator Kennepy. Mr. Secretary, you are representing the adminis- 
‘ation point of view / 

Mr. O’ConnELL. Yes, sir. 

Senator Kennepy. And did the Department also testify before the 
House committee representing the administration point of view ‘ 

Mr. O’ConNELL. Yes, sir. 

Senator Kennepy. There is no change, in other words, since the 
message of January 1959 recommending this bill ¢ 

Mr. O’Conneti. No, sir, and I testified before the House commit- 
tee since January 1959. 

Senator Krnnepy. Isn't this about the same provision that came 
out of the Committee on Labor in 1954 when Senator Smith was chair- 
man dealing with this same subject ? 

Mr. O’ConneE i. I think it is essentially the same. I was not here 
in 1954 and probably Mr. Nystrom knows, but essentially I am sure 
it is the same provision in substance, I mean the language may have 
been changed. 

Senator Kennepy. Now isn’t it a fact that Senator Taft way back 
even before that, expressed his desire to provide some relief for the 
building trades from the interpretations then being put on the Taft- 
Hartley language in this area? 

Mr. O’Conneut. I have no recollection. 

Senator Kennepy. I think that is inthe record. In other words, for 
the period of this administration, during the period they have been 
in office this has been a consistent recommendation of the administra- 
tion? It was part of the bill sent to the floor of the Senate by the ma- 
jority, the Republican majority way back in 1954, under Senator 
Smith. 

This is not some new proposal which has not been carefully con- 
sidered, and about which the President may not be informed. The 
President has made this recommendation on several occasions. The 
President has been i " office for 714 years. This is a recommendation 
which was made as far back as, I think, in 1953 or certainly 1954, so 
that of course the President must be informed about it. It is not 
something new, and therefore, this represents his judgment. He has 
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not reversed the position of the administration as set out for the Con- 
gress over a period of 6 or 7 years. 

Mr. O’ConNeELL. This is the administration’s position. 

Senator Kennepy. Is that a fact? 

Mr. O’Connett. Openly to my knowledge since January 1954. 
Whether it went through the previous year I do not know. 

Senator Kennepy. I believe we are going to be able to demonstrate 
this was also the position of Senator Taft previous to 1954. This was 
part of the bill the Senator from Arizona introduced although I know 
he does not want to be connected with that bill, but it was in that bill 
and it does indicate the consistent support of the administration. 

This is not a radical new proposal. This is a matter which has been 
on the common concern to members of both sides of the aisle. This 
bill was ¢ pee ae by the minority. 

Senator McNamara 

Senator McNaMara. . Mr. Chairman, I think this is largely a law- 
yer’s argument and I will defer to my attorney, Senator Morse. 

Senator Morse. I wish my client would follow my instructions all 
the time. [Laughter. | 

The Moore Drydock case was not a building trades case, was it ? 

Mr. O’ConneELL. No, sir. 

Senator Morse. The rulings of the Board in that case with regard 
to the type of picketing that would be allowed, would not be helpful 
= solving the problem we have before us with respect to the building 

rades problem that was created by the Denver case, would it? 

Mr. O’ConneELi. We don’t think so, Senator. 

Senator Morse. If the J/oore Drydock case permits situs picketing 
within the objectives of this bill, then there should not be any objec- 
tion to the passage of this bill in order to provide complete clarifi- 
cation, should there ¢ 

Mr. O’Connett. I wouldn't think so. 

Senator Morse. I have no further questions because I am anxious to 


get on with this bill. I only want te make this observation for the 


record. Frequent references this morning and at other times, too, have 
been made in regard to labor problems that are constantly arising in 
our defense plants. When labor seeks to protect its rights in respect to 
wages, hours, and conditions in those defense plants, then the antilabor 
pr opaganda forces of the country print reams against labor, seeking to 
give the impression that it is engaged in some kind of unpatriotic 
activity. 

I say most respectfully that I think the Department of Labor needs 
to look into this matter, because unfortunately the public isn’t being 
informed of the unfair labor practices of a good many of these defense 
contractors with full approval of their policies by the antilabor bias 
of the military. 

We have almost reached a point where our economy is no longer 
really a true free economy, but a defense economy, $42 billion out of 
376 billion of our national budget going into defense. We had 
better start thinking about the feasibility and possibility of establish- 
ing a defense labor board that will give protection to the legitimate 
rights of both employers and labor during this defense period, similar 
to the War Labor Board. What concern me are some of the decisions 
that are being made now in defense plants that are then used against 
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labor in nondefense plants. I want to say most respectfully that it is 
about time that some of the labor leaders of this country wake 
up to this danger, and see we start to develop some procedures that will 
stop what in my judgment are some very serious invasions into the 
legitimate rights of labor. 

‘Lam greatly concerned about it, and I am particularly concerned by 
the fact that so many of the leaders of labor seem to be in a long sleep 
about this matter. 

That is all, Mr. Chairman. 

Senator McNamara (presiding pro tempore). Senator Prouty, do 
you have any questions / 

Senator Proury. I would like to point out that as a conferee on the 
labor-management ‘reform bill last year I offered this amendment. I 
think we had the votes to approve it at that time but it was very evi- 
dent that a point of order would be made against it in the House, and 
it would be sustained. That is the reason w vhy it never became a part 
of the law enacted in 1959. 

Senator McNamara. That is my recollection also. 

Senator Proury. I would like to point out also that I thought I 
knew what I was doing when I offered the amendment. I thought I 
had a fair idea of what it would achieve, but during the last 3 or 4 
days I have had lengthy talks with several lawyers and as always 
happens under those circumstances one gets a variety of interpreta- 
tions which helps only to confuse matters. 

I do have some questions here which I would like to ask for my own 
clarification and perhaps for the benefit of other members of the 
committee 

Senator McNamara. Go ahead, Senator. 

Senator Proury. Some have already been asked. I would like to 
get back to the question of missile bases which has been discussed at 
some length. 

Suppose we have a dispute at a missile base. Construction work is 
going on all over the base. A union puts up picket lines around it, 
and then people employed by RCA, for example, who do work in 
electronics, refuse to cross the picket line. Would that picketing con- 
stitute a secondary boyoutt against RCA which is not engaged in the 
construction industry ¢ 

Mr. O’Connetu. May I turn it over to my lawyer, sir? 

Mr. Nystrom. As I understand your situation, you have a dispute 
which is between the employees and the employer in the construction 
industry. 

Senator Proury. In the construction industry. 

Mr. Nystrom. And as a result of that dispute the employees of one 
who—an employer who is not in the construction industry but who 
is performing work on the site would honor the picket line. 

Senator Prouty. That is right. 

Mr. Nystrom. Well, of course, if that is so, and if the facts of the 
situation are such that it would be a secondary boycott under the 
existing law, we do not think that our bill would change that situation 
in that particular case, because this is not a dispute Rirestad at—this 
is not—an employer who is, let us say—intended to be excluded from 
the category of innocent neutral third parties by this bill. 

Senator Provry. Well, under that situation would the Moore Dry- 


dock rules follow? 
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Mr. Nysrrom. I can’t recall now whether the Board has passed 
on that particular question in a situation of that sort. There is a 
possibility that it would be applied. I should say, if an object of the 
picket line were to be—— 

Senator Proury. I am advised that the Moore Drydock rules have 
applied in similar situations. Is it the intention of the Department 
that they should or should not apply in this type of situation if 
S. 2643 is enacted ? 

Mr. Nystrom. It would not be the intention to change that but 
only to change them to the extent that the bill does so with regard to 
contractors who have the specified relationships as contractors and 
subcontractors on a construction job. 

Senator Proury. Thank you on that one. I have heard that under 
NLRB and Federal court decisions interpreting the National Labor 
Relations Act as amended, two or more joint venturers engaged in an 
undertaking are regarded as one employer rather than several em- 
ployers. Now if my understanding is correct that joint venturers are 
regarded as one employ er, then would not a refusal to work by the 
employees of one joint venturer because of the nonunion status of the 
employees of a second joint venturer be regarded as permissible pri- 
mary activity under existing law rather than a second: iry boycott? 

Mr. Nystrom. If the situation is one where they are regarded as one 
employer and so treated under Board doctrine and the decisions of 
the courts, I would say that that is true, and I am not sure whether 
that is—whether anyone can say that that would be true in all joint 
venture situations. 

But certainly if the facts are such that they are in the status of one 
employer, and the Board so treated them, that would seem to be the 
natural result. 

Senator Prouty. I wonder if we could get a memorandum from the 
Department on what new effect, if any, the bill will have on the joint 
venturer in view of certain cases which I shall enumerate. 

These are cases relating to where joint venturers were regarded as 
a single employer: 

Grove case, 109 NLRB 209, Brown & Root, 86 NLRB 520, Wilcox 
Construction case, 87 NLRB 371; Willamette case, 107 NLRB 1141, 
Brown & Root case, 99 NLRB 1031, W. W. Holmes case, 72 NLRB 39. 

Mr. Nystrom. We would be happy to provide you with our views 
as to the effect of the bill on these cases. 

Senator Proury. In light of what I said earlier relating to joint 
venturers, what change, if any, does S. 2643 make in existing law so 
far as joint venturers are concer ned? 

Mr. Nystrom. As far as joint venturers are concerned, it simply 
makes it clear that in all cases where that situation actually applies 
that the rule, the same rule of the bill that would govern contractor 
and subcontractor situations would also apply to employees separately 
employed at the site under the circumstances stated in the bill by the 
joint v enturers. 

Now it is conceivable, I suppose that joint venturers for one purpose 
at the site might have one relationship, and they might be entirely 
independent in another area, and this is simply to indicate that. when 
they are joint venturers on the site that the employees of either of 
them will be treated on a par with employees of contractors for pur- 
poses of this bill. 
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Senator Proury. Will you clarify that in your discussion of the 
cases given ¢ 

Mr. Nystrom. Yes. 

Senator Proury. Now if each of several employers on a construc- 
tion project deal individually with the owners, because there is no 
general contractor, the employers are all prime contractors, are 
they not? 

Mr. O’ConneELL. Yes, they are. 

Senator Provry. If this be true, S. 2643 would not apply to prime 
contractors because they are not in the relation of contractor and 
subcontractors? If this reasoning is sound, does it not seem the only 
change in secondary boycott law which S. 2643 makes is in the situa- 
tion where there are employers in a contractor-subcontractor relation- 
ship? 

Mr. O'ConneE LL. Contractor-subcontractor and joint venturer rela- 
tionship. That is true. It applies only to contractor and subcon- 
tractor and joint venturer relationship as stated. 

Senator Proury. Now, is it not a fact if S. 2643 is adopted certain 
strikes that are now considered unfair labor practices because they 
are regarded as secondary activity under sein (B) of section 
8(b) (4) will no longer be considered unfair labor practices? There- 
fore, is it not also correct that the enactment of S. 2643 would mean 
that. the employees of one subcontractor on a construction site could 
go on strike against the general contractor because a second sub- 
contractor has nonunion labor? 

In short, 8S. 2643 has legalized strikes which are now forbidden by 
section 8(b) (4) (B) ? 

I might add to that, so you get the whole question: Is it not also a 
fact that the provisions of section 8(b)(4) otherwise remain the 
same so it would still be an unfair labor practice for the employees of 
the subcontractor on a construction project to threaten a general con- 
tractor with a strike because the second contractor has nonunion 
labor ? 

Mr. Nystrom. Well 

Senator Proury. What I am trying to find out is, The threat still 
is an unfair labor practice ? 

Mr. Nystrom. What? 

Senator Proury. Is the threat still an unfair labor practice under 
the bill ? 

Mr. Nystrom. Well, if you are talking about a threat, I would sup- 
pose that that is so. This is, of course, something which involves the 
language in the bill which I mentioned in answers to previous ques- 
tions about “not otherwise unlawful,” and this is designed simply to 

take away the effect which appears to have been given in situations of 

this kind and under the Denver Building Trades rule, of, in effect, 
imputing an object which is unlawful simply because of a dispute or 
a strike against the primary employer for a legitimate object that 
this bill is ‘concerned with. 

So that the narrowing effect is—to go back again to the introduc- 
tion of the Under Sec1 retary, which he gave—is to take away some of 
the results of the Denver Building Trades rule in a situation in which 
we think section 8(b)(4)(B) was probably never visualized as ap- 
plying in the first instance. 
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As a matter of fact as I am sure the Senator knows, prior to the 
Denver Building Trades case there was quite a diversity of legal 
opinion as to how far that section would go in this type of case. 

Senator Provry. In other words, what you are saying is that they 
can strike but the threat of a strike would still be unlawful. 

Mr. Nysrrom. If the object is a true secondary boycott it would 
still remain prohibited. 

Senator Proury. I would like to give you an example here of what 
might happen. 

Suppose we have a recession and a good labor supply is easy to 
come by, suppose further that a union wants to picket a whole project 
because half the subcontractors are hiring nonunionmen. The union 
in this situation is in a rather precarious situation I would think. 
It wants to let the general contractor know he may have a general 
strike on his hands, yet the union is not firmly convinced that it will 
strike because it knows the employer won’t have too difficult a time 
picking up workers to replace the unionmen who are on strike, so 
the union is engaging in a calculated risk and word has been passed 
to the unionmen on the job, “Don’t strike at the first picketing sign.’ 
In this situation if the union strikes it would not be a secondary boy- 
cott under S. 2643. But if it tries to bluff a bit not certain that it 
wants to take the risk of going on strike, then its work bluffing is a 
secondary boycott, is that right ! : 

Mr. Nystrom. I am afraid I didn’t get all of it, I am sorry, Senator, 
but I don’t believe I got all the facts in the case that you posed. 

Senator Proury. Well, the contractor in the first instance, the 
union wants to let the general contractor know he might have a strike 
on his hands. And yet the union is not sure or convinced that it 
wants to strike. Now in this situation if the union strikes, it would 
not be a secondary boycott. But if it tries to bluff him, not certain 
that it wants to strike then its action is unlawful; is that correct ? 

Mr. Nystrom. I would think, if you have got what amounts to 
a threat of a strike there, of course that i is covered. 

Senator Proury. Well, my point is this: they can strike but they 
cannot threaten. 

Mr. Nystrom. Well, I am not sure that I can reduce it to that 
simple a term. I would be happy to—I think that is a question that 
deserves a little better consideration than I can give it off the cuff. 

Senator Proury. Could we have a memo on it? 

Mr. Nysrrom. I would be happy to give you a memo on it if I got the 
exact language of your question. It isa rather long one and I am not 
quite sure I get all the factual picture. 

Senator Proury. What is the meaning of the words, “site of con- 
struction”? 

What does that encompass? 

I think one witness on the House side pointed out the fact that the 
Labor Department, in defining what a construction site is under the 
Davis-Bacon Act, has on some occasions held that activity several 
miles removed from the project, such as activity at a gravel pit, really 
isa part of a construction site. 

Mr. Nystrom. Well, it is true that it depends upon the facts in the 
individual case and under Davis-Bacon whith does involve the prob- 
lem of determining the site of the work we look at what the facts 
are. You have no problem if you are building a building on a lot in 
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a city somewhere as to the site of the work. You may have a differ- 
ent problem when you are building a highway which stretches along. 
You have to have a beginning and terminal point to the particular 
project, wherever it is. And just how much is on the site and how 
much is off the site is something that you can’t, I suppose, define in 
the absence of any knowledge of the facts in the particular situation. 

Senator Proury. Suppose we are constructing a building and there 
is a gravel pit 15 or 20 miles away. Would that be considered a part 
of the situs of the construction ? 

Mr. Nystrom. Well, normally that would not be true. You may 
have a situation, of course, where you are constructing something that 
is larger than a building. You have got a large construction job, well, 
take a dam, across a large river, and it may be that as a part of that 
project which is sizable to start with, you need a great quantity of 
gravel, and you open up the particular thing just to supply that site. 

It may very well in a realistic appraisal of the facts in that par- 
ticular case become a part of the construction site even though it may 
be separated geographically by some little distance, but I don’t think 
anybody can give any accurate definition of the site of construction 
in these cases without looking at the facts in the particular case. 

Normally we don’t have too much trouble under the law we admin- 
ister and I suspect the Board would not have too much trouble under 
a bill of this sort. 

Senator Provry. What is the meaning of the words “employers who 
are in the construction industry”? Does it mean any employer who is 
doing work in the construction industry at the time of the strike or 
would the criterion be whether or not that is his principal operation ? 

In this connection let me point out that the words in the present 
law in section 8(f) referring to the construction industry, are “em- 
ployers engaged primarily in the building and construction industry.” 

Now any court reading the act as a whole, after S. 2643 was adopted, 
if it is, might give a different meaning to the words “employers who 
are in the construction industry,” than it would in the case of the term 
“employers engaged primarily in the building and construction 
industry.” 

Mr. O’ConneEtt. Well, we think employers in the construction indus- 
try is a much tighter term than employers primarily engaged in the 
construction industry, but it could be, I think, a matter difficult to 
determine in fact with regard to an individual company which might 
not ordinarily be employed in the construction industry but might have 
to, because of the nature of its particular skill, install some part of the 
items required at a construction site. That would be, I think, a diffi- 
cult factual determination. 

Senator Proury. Suppose we have a case in which a concern that 
manufactures soda fountains installs a soda fountain in a drugstore; is 
the manufacturer a part of the construction industry ? 

Mr. O’Connett. I think the general answer to that, subject to some 
qualification, would be “No,” that he is not an employer engaged in the 
construction industry. 


And employers of this type ordinarily would not be employers in 
the construction industry. 


Senator Proury. Now if you will look at the language on the first 
page of the bill which makes immune from the application of clause 
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(b) of paragraph (4) certain strikes at the site of construction of a 
building structure, or other work, and I will ask you to note particu- 
larly the words “building, structure or other work.” As I pointed 
out earlier, I am not a lawyer, but I understand there is some rule 
of statutory interpretation which states, in effect, that if you use a 
series of fairly specific terms and at the end of a series you employ a 
generic term, ‘that the scope of the generic term is given a meaning 
more limited than it would ordinarly have. 

If this be true, then the words “other work” would mean, to use 
the vernacular, other work on something like a building or structure. 
Now if this reasoning is correct, is it too farfetched to say that the term 
“other work” might not include construction on a highway, for 
example, or an airport landing surface ¢ 

Mr. O’ConneELL. I would think, speaking as a nonlawyer, maybe 
my lawyer would amend this, that the term “other work” would be 
construed in accordance with common practice and would include 
airports, highways and similar construction. 

Senator Proury. It would cover everything. 

Mr. O’ConneEtx. It would cover everything? I would say what is 
normally considered to be construction work and I think those terms 
have been fairly well determined by the administrative board and 
by the courts. I don’t think that it makes any real problem. 

Senator Proury. If you will look again at page 1 of the bill you 
will see that clause (b) of paragraph (4) would no longer make 
unlawful certain strikes directed at any of several employers. 

It vou will please concentrate your attention on the words “directed 
at’ >and then apply them to the following examples. Suppose that the 
unionized employees of a subcontractor on a construction site refused 
to use in the course of their work some material manufactured in the 
same community by a nonunion company on the theory that, if they 
use this material, they are contributing to a general deterioration of 
working conditions in their area, and—this is the theory—they are 
encouraging the manufacturer in question to keep on paying low 
wages. 

Is the refusal in this instance to perform the service of using the 
nonunion material a refusal directed at their own employer or is it a 
refusal directed at the manufacturer who was not engaged in work 
at the site? 

Mr. O’Connett. As I understand those facts, Senator, we would 
construe that as being directed at the employer who manufactured 
the product and not directed at the employer at the site and conse- 
quently then not protected by this provision. 

Senator Proury. Suppose we assume that the strike of the em- 
ployees of a subcontractor on a construction job strike because the 
subcontractor is using nonunion equipment. Is the strike directed at 
the subcontractor and not at the nonunion manufacturer who pro- 
duced the equipment. The bill would seem to make this strike per- 
missible because the dispute relates to the wages, hours or other work- 
ing conditions. 

The materials and tools employees use at building sites are quite 
understandably a matter relating to the working conditions. 

Mr. O’ConneELL. Is it tools or material, because I think—— 
Senator Proury. Well, both. 
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Mr. O’ConNELL. It would seem to me that materials generally, if I 
can interpret the facts, that would normally be construed as an activity 
against employer who furnished the a als. What would be the 
condition with regard to some tools? I think it would be very difficult 
to determine unless we had the precise facts. It might well be, for 
instance that there is a tool which is a legitimate object of an agree- 
ment, a collective bargaining agreement with regard to certain tools 
and you might have a legitimate strike. 

Senator Proutry. Let's change the factual situation just a bit. 

Suppose that the bill is en 1acted and 10 contractors and subcontrac- 
tors completely organized by various unions are engaged in construc- 
tion at a construction site. The union painters are told by their 
employer that they must use paint spray guns instead of brushes. 
This means that the job will be shorter for ‘them and that they will 
lose wages because ‘hie guns will mean a reduction in time. 

The painters’ union then strikes and closes down the entire job. 
Would the painters’ union be considered to be performing any act in 
violation of the Taft-Hartley Act, as amended by the language in 
S. 2643? If not, then S. 2643 will make it possible for a union to shut 
down a construction project even if the project is completely union- 
ized ? 

Mr. Nystrom. Well, I would think that in a situation of that kind 
you would have to go to the relevant provisions of the act regulating 
the organizational picketing that could be involved. This is—did you 

say it isa completely unionized 

Senator Proury. It isa completely unionized job. 

Mr. Nystrom. Of course if 1t were not unionized that would go into 
it, that is a question that is a difficult one. I would think, depending 
upon the facts and how this is conducted, it would be important 
whether or not there would be anything else wherein the act would 
make it unlawful. 

Of course, this bill does not amend any other provision in the act 
and it only is a proviso in this provision to the extent that it is in- 
volved, 

So that any recourse which is now available under 

Senator Prouty. In other words, the bill would go beyond the need 
for organizational work? 

Mr. Nystrom. Oh, yes; I would think that is so. 

Senator Proury. Now, in several States, including New Jersey and 
New York, they have what are called separate bid statutes. ‘These 
provide th: at contract must be awarded to the lowest responsible bidder 
in various categories, that is electrical, heating and ventilating, steel 
and the like. Therefore on these public jobs it often happens that 
nonunion contractors are awarded contracts together with union con- 
tractors. Testimony received on the House side indicated that New 
Jersey had five prime contractors who were the lowest bidders in each 
category. They were awarded contracts in connection with a 
Hackettstown High School project. The general contractor was non- 
union, two other prime contractors and their subcontractors were 
union employers. Building trades labor organizations picketed the 
general contractor in an effort to organize his employees. The union 
contractors who won prime contract awards were unable to proceed 


with this work because union craftsmen would not cross the picket 
line. 
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Now suppose that S. 2643 is adopted. Could the employees of one 
subcontractor close down a school construction job because other 
subcontractors are nonunion even though the school board making 
the contract awards was required by State law to make the awards 
to the lowest responsible bidder? 

Assume, for the purposes of discussion, that S. 2643 would permit 
a union to close down a school construction job because there are non- 
union employers to which the school board was required by law to 
award bids. 

To what extent does the doctrine of preemption come into play? 
Would the nonunion employers be able to sue the school eanh and 
recover damages because the school board did not find it feasible 
to continue the construction ? 

Remember the school board just can’t make a decision that it will 
hire only union employers—it is required by law to award the con- 
tracts to the lowest bidders. 

Mr. O’Conne tt, I think I can say, it is reasonably clear to us and 
I think on the preemption part I would like to refer to the solicitor. 
It is reasonably clear to us that the language of the bill as it is writ- 
ten, apples specifically to two job relationships which we have de- 
scribed previously, that of a contractor and subcontractor, and that 
of a joint venturer, and the situation as described here would seem 
to indicate that these are completely independent and therefore not 
covered by the specific language of the bill. 

Senator Proury. Suppose the work could not proceed further if 
one of the subcontractors went on strike ? 

Mr. O’ConneELL. One of the subcontractors or the independent con- 
tractor. 

Senator Proury. He did masonry work or something of that nature? 

Mr. O’Connety. If it is a contractor-subcontractor relationship 
the bill would apply provided all the other rules would come in if 
there is no subcontractor-contractor relationship and no joint ven- 
turer relationship then we don’t think the bill would apply. 

That one provision of the law would not be complied with and it 
would not cover it. 

Senator Proury. It would apply if you had contractor-subcon- 
tractors ¢ 

Mr. O’Connetu. Contractor-subcontractor, it would apply. If it 
were clear that it was a joint venturer arrangement it would apply. 

Senator Proury. What about the preemption matter ? 

Mr. O’ConneELt. I will defer. 

Senator Proury. To what extent would State law and Federal law 
come into play. 

Mr. Nystrom. I would assume that in a situation of that kind the 
board would make determinations as to the status of these contractors 
in the light of the State law, which you have mentioned in your ques- 
tion, and certainly absent the joint venture situation, absent the con- 
tractor and the subcontractor situation a violation of 8(b) (4) (b) 
which would be a violation now would still be such a violation, not- 
withstanding the enactment of the bill. 

Senator Provry. One who is not involved in the dispute was shut 
down as the result of the disputes. 

Mr. Nystrom. Well, as to the right to sue, I would hesitate to say 
what that is, I just don’t know what the answer is on that, but as 





34 RELATING TO SITUS PICKETING 


far as the effect of this on other provisions of the Labor Management 
Relations Act, the NLRA, I would think that this is the type of sit- 
uation that we were talking about before, although this comes under 
the State law which requires these separate contracts. These are 
prime contracts as I understand it rather than the contractor-sub- 
contractor relationship. 

Senator Proury. Could we get a memo on these questions? 

Mr. Nystrom. Yes, sir. 

Senator Proury. I am asking these questions not to indicate my 
position on the bill but to find out what is in it. 

Mr. Nystrom. Surely; we will be happy to do it. 

Senator Proury. Many building and construction unions, includ- 
ing some in the Washington area, have racial discrimination practices 
with respect to the admission of people to membership. 

In fact, George Meany advised Secretary of Labor James Mitchell 
that he would have to recruit qualified nonunion Negro electricians 
to help break the racial bars of a Washington construction union. 
Suppose that the Senate decides to construct a new wing on the Old 
Senate Office Building and none of the skilled construction workers 
are Negroes. One of the subcontractors, after receiving a prodding 
from officials of the administration, hires 11 nonunion Negroes. 

Under the provisions of S. 2643, could the union men go on strike 
in protest of the hiring of nonunion men by another subcontractor 
even though the nonunion men, Negroes, absent the discrimination 
problem, could not meet the eligibility requirements for admission to 
the union, even if they sought such admittance? 

Mr. Nysrrom. Well, here again we get back to the almost particu- 
lar language of the bill, “not otherwise unlawful.” The situation you 
described appears to be one that might come within 8(b) (1) or (2), 
in which event, of course, there would be no—if it is prohibited con- 
duct, as it probably is, there would be no absolution from it as a result 
of this bill. 

Senator Proury. There is nothing in present law which makes dis- 
crimination on the basis of race, creed, or color unlawful ? 

Mr. Nystrom. Not as such. 

Tt would be a question of 

Senator Proury. Supposing we didn’t have the discrimination 
problem, and the union struck simply because these employees could 
not meet union standards. 

Mr. Nysrrom. I assume that in that situation it would be a question 
of against whom the activity was directed. 

Senator Proury. If it is against the employer because he is hiring 
individuals who do not meet the union requirements. 

Mr. Nystrom. Well, if it is an otherwise lawful primary dispute 
it would not, this bill would not, change the situation. If it is un- 
lawful, then it would not change the situation. 

Senator Proury. Could we have a memo on that, too, please? 

Now, suppose a manufacturer of a product, because of the prod- 
uct’s special nature, has made it a practice to have his own employees 
install the product at construction sites. Suppose, also, that the 
manufacturer’s employees who install the product at the jobsite are 
nonunion. 

While the workers of the manufacturer are busy installing the 
product at the jobsite, a union that wants to organize the manufac- 
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turer’s workers starts picketing at the jobsite and the job closes down. 

Would the picketing and the strike be legal under S. 2643? If not, 
why not? 

Mr. Nystrom. That is a question where the activity is. 

Senator Proury. I understand that has partially been answered be- 
fore. 

Mr. Nystrom. I think that has been answered, and of course, you will 
also run into other questions in the law. This would not affect section 
8(b)(7) for example on organizational or recognition picketing, the 
provisions that were enac ted last year, and anything unlawful under 
that provision would remain unlawful, notw ithstanding the provisions 
of this bill. 

Senator Proury. We often hear S. 2643 referred to as a common 
situs picketing bill. 

Yet the bill makes no reference to picketing at all. The language 
of S. 2648 refers only to the right to strike or refuse to perform serv- 
ices at a construction site, 

Under existing law, it would be a violation of section 8(b) (4) (B) 
for a union to picket a general contractor for the purpose of getting 
him to put pressure on a nonunion subcontractor to recognize the labor 
organization. 

Would such picketing still be an unfair labor practice if S. 2643 is 
adopted ¢ 

Let’s bear in mind that the bill refers only to strikes and refusals to 
perform services—not picketing. 

If so, then we would have an unrealistic situation whereby it would 
be legal for a union to strike to force the general contractor to put 
pressure on the nonunion sub to recognize a labor organization but it 
would be an unfair labor practice for the union to simply picket in the 
factual situation I have given. 

Mr. Nystrom. If I understand your question as to the object of this, 
it is an unlawful object in the first place, whether it is pic keting or 
whether it is a strike or whether it is refusal to perform services, the 
answer would be the same. 

Senator Proury. Where in this bill are certain types of picketing 
leg: ae ? 

Mr. Nystrom. Well, in this bill it only talks about refusal to perform 
services or a strike, and picketing is normally an action connected with 
one of or the other of these two things. Picketing never was, until 
last year, never was specifically mentioned in the act. There are 
specific provisions on it now, but picketing situations have been han- 
dled under the—— 

Senator Proury. Does the right to strike carry with it the right to 
picket ? 

Mr. Nystrom. I think ordinarily that is so. 

Senator Proury. Shouldn’t there be something in the bill covering 
it? Or isn’t that necessary ? 

Mr. O'Connett. I think we would feel that it is probably not nec- 
essary. 

Senator Provry. All right, I just wanted to get your reaction. 

Are you familiar with “the Burt Manufacturing case? This may 
have been discussed before. 

In this case the production employees were represented by the 
United Steelworkers. 
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The Sheet Metal Workers Union applied economic pressure in the 
form of a secondary boycott to keep Burt Co. products off the con- 
struction market because the goods were made by members of the 
Steelworkers Union instead of the Sheet Metal Workers Union. 

The Sheet Metal Workers contended that they were just enforcing 
their contract which contains a clause which provided that no con- 
tractor shall require his employees as members of the Sheet Metal 
Workers Union to install or work on equipment which does not bear 
the label “Made by members of the Sheet Metal Workers Union.” 
Would the activity of the union putting on economic pressure be un- 
lawful if S. 2643 becomes law ? 

What language in the bill or what cases are the bases for your 
answer? 

Mr. O’ConnEtL. We consider the Burt Manufacturing case to be 
presently illegal under the Taft-Hartley Act as revised by the Labor- 
Management Reporting and Disclosure Act, and we would not see 
anything in this new bill which would change its illegality. Noth- 
ing here which would make the Burt Manufacturing situation legal. 
We would consider that that continued illegal and would be an un- 
lawful act as described here in the act. 

Senator Prouty. Thank you. 

Section 8(b) (4) (A) outlaws a strike to get a hot cargo while the 
agreement itself is outlawed in section 8(e). It should be remem- 
bered, however, that at the end of section 8(e) there is an exception 
to the general ban against hot-cargo agreements relating to contract- 
ing or subcontracting or work to be done at the site of the construc- 
tion. 

According to a statement of Senator McNamara inserted in the 
Congressional Record, the exemption would apply wherever the work 
involved could be performed at the construction site. 

Congressman Kearns took another viewpoint regarding the exemp- 
tion from the construction industry. He contended that the exemp- 
tion applies only to work actually done at the site. 

So there is in the view of some people authority for the belief that 
the Labor-Management Act of 1959 might be interpreted to mean 
that a construction union could enter into a contract with an em- 
plover that no sheet metal will be fabricated off the site if it could 
be done on the jobsite. 

I think Congressman Kearns’ views were reinforced by several 
members of the conference committee because Senator Kennedy, for 
example, in reporting the conference agreement to the Senate said 
this: 


It should be particularly noted that the proviso relates only to the contract- 
ing or subcontracting of work to be done at the site of construction. The proviso 
does not cover boycotts of goods manufactured in an industrial plant for in- 
stallation at the jobsite or suppliers who do not work at the jobsite. 


I think Senator Morse also concurred because he said the following: 


It would prevent a union from protecting the bargaining group it represented 
by obtaining an agreement not to subcontract work normally performed by 
employees in the union. 


There are several other quotations which I can give you but I won’t 
take the time. 
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There is in the view of some people authority for the belief that 
the Labor Management Act of 1959 might be interpreted to mean that 
a construction union could enter into a contract with an employer 
that no sheet metal will be fabricated off the site if it can be done on 
the jobsite. 

Since S. 2643 would allow a union to strike against any employer at 
construction site concerning a matter relating to working conditions 
could the bill be construed to permit a union to strike for the pur- 
pose of forcing an employer to agree that certain pipe will be fabri- 
cated only on the job site? 

Mr. Nysrrom. Senator, of course the Board has not yet determined 
the extent of the hot cargo—its interpretation of the hot-cargo provi- 
sion. But strikes to enforce such agreements or to obtain such an 
agreement, would not as we understand it, be permitted by this bill, 
either under the interpretation placed upon it by Senator McNamara 
or that by Congressman Kearns. That is our judgment. 

Senator Proury. There is nothing in the bill then to permit one 
to strike to get a hot-contract agreement ? 

Mr. Nystrom. We don’t think so. 

Senator Proury. Now, the bill places no limitation on the objects 
for which unions may engage in secondary boycotts, except to provide 
that the labor dispute giving rise to the boycott may not be “unlaw- 
ful under this act” or in violation of an existing collective-bargaining 
contract. 

The meaning of the reference to labor disputes as being unlawful 
under this act. 

The National Labor Relations Act as amended does not speak in 
terms of making activities it proscribes unlawful. Under the terms 
of that act such activities are unfair labor practices. They do not, 
in most instances, give rise to actions for damages or criminal 
penalties. 

Now my question is this: Could the courts not hold that unfair labor 
practices are not the same as unlawful activity? Don’t you agree that 
if the courts gave the word unlawful this narrow meaning, building 
trades unions could engage not only in jurisdictional disputes but in 
any unfair labor practices such as coercing an employer to discrimi- 
nate against his employees ? 

Mr. Nystrom. No, Senator; we don’t think so. We don’t believe 
that any further clarification of the term really is necessary here. 

As we see it there is considerable precedent, the term “unlawful” 
simply means that which is contrary to law and we don’t anticipate 
that the courts could take so narrow a view in this case. 

It would be our thinking that what is proscribed by the law as an 
unfair labor practice would be contrary to law in that sense and the 
presence or absence of criminal penalties for example, would not make 
any difference. 

We have some instances even in last year’s Labor-Management Re- 
porting and Disclosure Act where there are provisions in which the 
Congress specifically said something was unlawful but did not provide 
any criminal penalty for violation, so we think that it is a term that 
is broad enough to take care of the situation without further 
definition. 
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Senator Proury. You are convinced there would be no narrowing 
of that interpretation / 

Mr. Nysrrom. Yes. 

Senator Proury. This is my last question, and I am sorry I took so 
much time, but I do feel some of these facts should be brought out. 

Would the doctrine set forth in the Sound Shingle case (211 Fed. 2d 
149; 101 NLRB 1159) still have full application if S. 2648 is enacted 
into law ? 

In that case AFL carpenters were having trouble with a lot of 
shingles that were coming down to the United States from Canadian 
C1O mills. The Sound Shingle Co. would service the shingle for 
Canadian manufacturers and send them to buyers who bought directly 
from the Canadian firm. 

The AFL union told Sound Shingle that it did not want its car- 
penters working on shingles that did not have the AFL trademark. 

The employer pointed out that these were not nonunion shingles— 
they were produced by a CIO mill in Canada. 

However, a shipment of shingles came down from Canada and the 
AFL union didn’t handle them. 

The Board and circuit court held in that case that the primary dis- 
pute was between the employees of Sound Shingle and the Canadian 
mill, and that the strike with their own employer was a secondary 
strike. 

Now suppose that a union refuses to handle equipment on a con- 
struction site that is made elsewhere by another union. An employer 
on the construction site says you have got to handle the equipment and 
the union goes on strike. Would the Sound Shingle doctrine still 
have full application and would the primary dispute be between the 
construction workers and the manufacturer who produced them or 
would the strike, as in the Sound Shingle case, be considered a sec- 
ondary strike insofar as the employer of the striking employees is 
concerned ? 

Mr. Nystrom. We would think that it would. That the law would 
continue as it is in that situation. 

Senator Proury. You think there would be no change. 

Mr. Nysrrom. That is right. 

Senator Proury. Thank you very much. 

Senator Kennepy (presiding). Senator Randolph ? 

Senator Ranpotru. Mr. Chairman, there has been some disposition 
to corroborate, as it were, the position of the administration in refer- 
ence to the advocacy of legislation such as S. 2643. I have listened 
very carefully to the questions and to the answers. For purposes of 
the record, is it correct. that the administration is in favor of this 
legislation ? 

Mr. O’Connetx. The administration strongly supports this legis- 
lation. 

Senator Ranpoien. Again, for the record I refer to the last para- 
graph of the statement by Under Secretary O’Connell in which he 
indicated that passage of this proposal “would be responsive to a rec- 
ommendation which has long Toth a part of President Eisenhower’s 
labor reform program.” These are the closing words of the formal 
statement presented by the Under Secretary. 
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Senator Gotpwarer. I have a question. I wanted to make it clear 
to Senator Morse when he was discussing with the Under Secretary 
the problem involved on bases that I was not talking about defense 
plants. I think the series of strikes we have had at missile launching 
sites is an entirely different thing than strikes at a defense plant. 

I think that the unions themselves are the ones who have to recog- 
nize the responsibility to national defense at the missile launching 
site, whereas the disputes which develop at plants are an entirely 
different thing. 

I just want to make that clear. Now, I wanted to ask a question, 
I imagine Mr. Nystrom would have to answer it, but Mr. O'Connell 
certainly can offer his opinion. 

Wouldn't the passage of this legislation, in effect, allow the closed 
shop again ¢ 

Mr. Nystrom. We don’t think this legislation would have any 
necessary effect one way or another on that, sir. It is not directed 
at the closed shop. Certainly it is concerned only with lawful pri- 
mary activity under the act, which is directed at the employers and 
the relationships indicated by the bill, and it is not pointed at organi- 
zation, there are other provisions in the law that deal with such 
matters. We do not think we are changing anything then in that 
area by this but simply removing something that has grown up to, 
in effect, place building trades unions at something of a disadvantage 
when it comes to their lawful primary activ ities as compared with 
others under the law. 

It recognizes a peculiar problem because of the nature of con- 
struction work on a particular project site. We think that is all it is 
designed to + and that is all it will do. 

Of course, I don’t know, it is a matter of opinion and anybody 
can—it is very * difficult to predict as to what may eventuate and what 
can be traced as cause and result as effect. But I, for one, see no 
particular relationship between this legislation and the reaching of 
a closed shop situation in the construction industry. There was a 

special provision with regard to agreements in the construction in- 
dustry, of course, that was put into the Labor Man: igement Reporting 
and Disclosure Act last year when they amended ‘the Taft-Hartley 
Act. 1 would think it would be governed by what is said there and 
what is not lawful there certainly would not be made lawful by this 
legislation. 

Senator GotpwatrrR. Maybe you misunderstood me. 

I didn’t wish to infer that it would make the closed shop lawful, 
but it would, in effect, permit the closed shop. I am informed and 
I may be wrongly informed, that 99 percent of the strikes in this 
industry involve nonunion shops. Now, reversing the Denver case, 
would, in my opinion, allow the closed ‘shop to be practiced in the 
construction industry even though it is outlawed in the act itself. 

I think it could be done without violating the Labor Management 
Act, it can be done by the authority granted under this bill. Would 

you agree with that? 

(Memorandum from the Department of Labor in response to ques- 
tions by Senator Prouty follows:) 
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MEMORANDUM WITH RESPECT TO QUESTIONS CONCERNING 8S. 2643 ASKED BY 
SENATOR PRrouty WITH ADDITIONAL QUESTIONS SUBMITTED SUBSEQUENT THERETO 
BY LETTER TO THE DEPARTMENT OF LABOR 


Pursuant to the request of Senator Prouty, this memorandum supplies 
answers to a number of questions concerning S. 2643 raised at the June 24, 1960, 
hearings of the Senate Labor Committee, and by letter subsequent to such 
hearings, in the following areas: 


Joint ventures. 

Threatened strikes or refusals to perform services at the site. 

Separate bid statutes under State law—preemption and damages for breach 
of contract. 

Racial discrimination. 

Organizational and recognition picketing. 

Right-to-work statutes. 


This response by the Department of Labor to the request for answers to a 
number of hypothertical questions indicates the Department’s views of the re- 
lationship of S. 2643 to present law in the areas covered by the questions. It 
eannot, of course, attempt to projudge the outcome of actual proceedings which 
might be brought before the National Labor Relations Board and the courts in 
such situations and which may turn on interrelated facts of which the assumed 
hypothetical situation is only a part. It is important to remember that prob- 
lems of the kinds presented in these questions are, for the most part, within 
the special jurisdiction of the National Labor Relations Board which resolves 
them only on the basis of all the facts developed on the record and fully dis- 
cussed by opposing parties. They are typically resolved after extensive and 
judicial deliberation in which all pertinent facts are weighed and their sig- 
nificance determined under the circumstances of each particular case. 


Question 


Senator Prouty requested clarification regarding the effect of S. 2346 on 
existing law so far as joint venturers are concerned, particularly where two or 
more joint venturers are regarded as an employer. 


Discussion 


The term “joint venture,” or “joint adventure” as it is often designated, is vari- 
ously defined at common law and its elements vary from jurisdiction to juris- 
diction. In a given case the existence of particular elements may have more 
weight in determining the relationship than in others. In most of the NLRB 
cases, which are discussed below, the determining factor was whether the em- 
ployees were employees of the joint venture as an entity as distinct from em- 
ployees of one of the participating corporations. 

There are many cases treating with the concept joint venture or joint adven- 
ture. Shell Oil Company v. Prestidge (249 F. 2d 413, (1957)) contains a 
representative discussion of the concept. 

“A joint adventure has been broadly defined as an association of two or more 
persons who combine their property, money, efforts, skill or knowledge to carry 
out a single business enterprise with the objective of realizing a profit (30 Am. 
Jur., sec. 3, p. 677; Dunclick, Inc. v. Utah-Idaho Concrete Pipe Co., T7 Idaho 499, 
295 P. 2d 700; Stearns v. Williams, 72 Idaho 276, 240 P. 2d 833; Rae v. Cameron, 
112 Mont. 159, 114 p. 2d 1060). While the courts have not laid down a more pre- 
cise, all-embracing definition of the relationship, they have in various cases 
recognized certain elements as being essential to the existence of it. Thus a 
contract between the parties, a common purpose, a community of interest, 
mutual control over the subject matter of the enterprise or over the property 
engaged therein, have been held to be elements necessary to the existence of a joint 
venture (Eagle Star Ins. Co. v. Bean, 9 Cir., 134 F. 2d 755; Carboneau v. Peter- 
son, 1 Wash. 2d 347, 95 P. 2d 1048). Contribution by the parties of property, 
money, efforts, skill or knowledge to the common enterprise is also essential, 
but their contribution need not be equal or of the same character (30 Am. Jur., 
sec. 10, p. 682; Stearns v. Williams, supra). Agreement to share in the profits 
and losses of the enterprise is also essential to a joint venture, although there 
is some authority to the effect that the sharing of losses is not necessary (30 Am. 
Jur., sec. 12, p.682. Stearns v. Williams, supra; Rae v. Cameron, supra). Finally 
the intent of the parties is controlling but as to third persons, the legal and not 
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the actual intent controls (Stearns v. Williams, supra; Aiken Mills v. US., 
D.c., 53 F. Supp. 524, affirmed 4 Cir., 144 F. 2d 23).” 

With regard to the application of the provisions of 8S. 2643, this narrow pre- 
occupation with the entity with whom the employees have an employment rela- 
tionship (for example, whether they are employees of Grove or of Hendrick- 
son, or of Grove-Hendrickson), will be unnecessary. If it is determined, in a 
proper case, that the employer is a joint venturer, then the question of his 
neutrality or innocent third party status is resolved. Insofar as a lawful labor 
dispute within the purview of the bill is concerned, the employer, whether it is 
the joint venture as an entity or one of the constituent joint venturers, would 
not be a neutral or innocent third party. 

S. 2643 makes clear that the same rule of the bill which would govern con- 
tractor and subcontractor relationships would also apply to employees sepa- 
rately employed at the site, under the circumstances stated in the bill, by joint 
venturers. While it is conceivable that joint venturers for one purpose at the 
site might be entirely independent in another area, the bill simply indicates that 
when employers are joint venturers on the site, the employees will be treated on 
a par with employees of employers in the relationship of contractors and sub- 
contractors for purposes of this bill. 


Question 


Senator Prouty requested the Department’s comments on the effect of S. 2643 
on the following cases relating to joint ventures. 


Discussion 


Grove, Shepherd, Wilson & Kruge (Carpenters Local 1483), 109 NLRB 209 
(1954) : 

Here, for the purpose of undertaking the Calverton project, Grove and Hen- 
drickson submerged their identity in Grove-Hendrickson. The latter thereupon 
assumed the proportions of a separate entity, became the sole employer of the 
carpenters here involved, maintained a separate bank account, separate with- 
holding and social security tax accounts, as well as separate books of account, 
the joint venture alone constituted the employer. 

Case involved maintenance of unlawful hiring hall in violation of sections 
8(a) (1) and (8) and 8(b) (2) and (1) (A). 

In this case the Board found that the entity, Grove-Hendrickson, was guilty 
of the unfair labor practice not Grove or Hendrickson. This case involved 
violations of sections 8(a) (1) and (3) and 8(b)(2) relating to employment 
discrimination for union membership. This, of course, would not be affected 
by S. 2643. However, insofar as the joint venture concept is concerned, in a 
proper case under the bill, the legal distinctions between Grove and Hendrickson 
and Grove-Hendrickson would not be controlling. Assuming all the other con- 
ditions of the bill were met, upon a finding that the employers were “joint ven- 
turers,” the bill would be applicable. 

Brown and Root (Fort Smith Joint Council), 86 NLRB 520 (1949) ; enforced 
in part 190 F. 2d 222 (CA-8, 1951) : 

Sections 8(a) (1) and (5) violations. Trial examiner found: “Ozark Dam 
Constructors of Houston, Tex., and the Flippin Materials Co., Inc., are joint 
venturers composed of the same contractors doing business under the separate 
names of Ozark Dam Constructors and Flippin Materials Co.” 

This case involved, in effect, joint, joint ventures. The participating corpora- 
tions formed both joint ventures and were held by the NLRB to be joint re- 
spondents upon the apparent theory that they were not separate legal entities. 
The court sustained the unfair labor practice against one joint venture, but not 
against the other, thus making a distinction based upon the legal entities. 

Insofar as this case held the entity to be a joint venture, S. 2346 would not 
affect it. Under the bill the separate legal entities, which were in fact com- 
posed of the exact same corporations, would remain joint ventures and in a 
proper case the provisions of the bill would apply. The same results would 
obtain in a later case involving these same joint ventures, which follows: 

Brown & Root (Fort Smith Joint Council), 99 NLRB 1081 (1952) : 

“In April 1947, the nine companies, herein referred to collectively as the 
respondents, by agreement among themselves became joint venturers or special 
partners for the purpose of bidding upon, and building if awarded the contract. 
Bull Shoals Dam, a construction project then planned by the U.S. Government.” 

“Flippin and Ozark are separate joint ventures made up of the same participat- 
ing venturers, * * * Both ventures employed the same project superintendent, 
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shared in the employment of other supervisors, and jointly utilized, among other 
facilities, a personnel office located on the Ozark premises. The cost of the 
personnel and facilities used in common was allocated between the two joint 
ventures. Of particular significance is the fact that one of the participating 
joint venturers, i.e., Brown & Root, was designated and empowered as attorney- 
in-fact to direct all the operations of both joint ventures, and to exercise 
control of their personnel and labor relations.” For the purposes of this case 
Ozark and Flippin were held to be a single employer. 

Willcox Construction Co. (Watchmen’s and Guard’s Association, Local 1015), 
S87 NLRB 371 (1949) : 

Representation petition, subsequently dismissed because labor organization 
which sought representation for guards was affiliated with ILA, representing 
employees other than guards. 

Willcox’ sole operations consisted of participation as an associate in a joint 
adventure with three other corporations. All of the employees involved for 
the purposes of this case were employees of the joint venture as an entity, not 
of the individual corporations. 

The issue here was a question of representation and, as such, would be 
unaffected by S. 2648. Assuming that the facts were different, and a question 
of the status of the employer arose under S. 26438, we believe, if the other condi- 
tions of the bill were met, that the language of the bill would cover the separate 
participants of the joint venture. Here again, it would be the mutual interest 
of the participants in the business enterprise, rather than the degree of control 
over the employees of each exercised by the others, that would reflect upon 
their “neutrality.” 

Willamette National Lumber, Ine., 107 NLRB 1141 (1954) : 

Willamette and Santiam embarked upon a joint venture, pursuant to a written 
agreement, under which they set up Suttle Lake Logging Co. 

“The logging employees of Suttle Lake Logging Co. are not employed by 
either Willamette or Santiam. They were employed by both these employers 
acting together as joint venturers. 

“The record shows that the joint venture arrangement came about to reconcile 
the competing interests of the two companies in the acquisition of timber rights. 
A written agreement provides for the logging and removal of 60 million feet of 
lumber by a joint venture under the name of Suttle Lake Logging Co. The 
agreement requires their equal contribution to the capital fund. Logs not sold 
to other companies are to be divided between them and delivered at current 
market prices. The share of profit or loss of each venturer is to be measured 
by the number of logs they take yearly from Suttle Lake. Management is to be 
shared equally. Pursuant to the agreement, Suttle Lake has a separate bank 
account and separate books and records. It meets its payroll from its own 
funds. It is registered as an employer for the purposes of taxes and State 
employee compensation plans.” 

The union had contracts with Willamette and Santiam for all employees in 
the woods operation and all employees in the logging operation. It claimed that 
the seniority provisions of these agreements gave the employees covered seniority 
rights over the employees of Suttle Lake Logging Co., since Suttle was only a 
paper transaction set up so that Willamette and Santiam could avoid their 
contractual obligations to the unionized employees. 

The Board found that the Suttle Lake employees were not the employees of 
Willamette or Santiam and were not subject to the union’s contract claims, 
although there was no guestion that Suttle was a joint venture of the two 
companies. 

It is to be noted that this case differs from the others discussed herein, in 
that Willamette and Santiam had separate employees, and Suttle, the joint 
venture, had employees distinct from those of either of its narents. The separate 
employment relationship was completely controlled by Suttle. 

On the facts of this case, S. 2643 would not affect the results, because it is 
doubtful that the employers would be “in the construction industry.” More- 
over, the unfair labor practice involved was an 8(b) (4) (D), a jurisdictional dis- 
pute, which in any event is unaffected by the bill. 

Let us assume, however, that the business entities were “in the construction 
industry” and jointly engaged in construction at a common construction site, 
and that the issue in dispute was not one involving assignment of work to 
different union entities. Under these modified facts, the established joint 
venture relationship, even though Willamette and Santiam would not direct 
and control the employees of Suttle, would be sufficient to bring the relationship 
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within the exception provided by the bill. It is apparent, we believe, that the 
relationship establishes that these entities would not be neutrals in a dispute 
at a common site involving one of them. 

W. H. Holmes, 72 NLRB 39: 

The Board held this to be a joint venture. No individual worker was treated 
as an employee of any individual joint venturer, but all occupied similar status 
as employees common to all joint venturers. The Board found that, at least 
so far as the working force was concerned, the respondents were joint venturers. 

These findings of “joint venturer”’ would not be affected by S. 2643. 

Question 

8.2648 excepts from the prohibitions of clause (B) of section S(b) (4) “any 
strike or refusal to perform services at the site” where the other conditions of 
the bill are met. Subsection 4(i) prohibits such conduct for prohibited objec- 
tives, while subsection 4(ii) prohibits “threaten, coerce, or restrain” for the 
objectives which are forbidden. Senator Prouty raises a question of whether 
in prohibiting threats, coercions, and restraints, while permitting “strikes or 
refusals” under the circumstances of the bill, an inconsistency would result. 


Discussion 


The seeming contradiction in permitting conduct while prohibiting a “threat” 
of such conduct stems from the difficulty in defining or delimiting the term 
“threat.” However, courts have held that in determining the validity of a 
secondary boycott, the word “threats” is inapplicable where that which is threat- 
ened is only what the party has a legal right to do. Ez parte Lyons, Cal. App., 
81 P. 2d 190, 194. A threat to do something that a person has a right to do is 
not a “threat” in a legal sense. Denver Local Union No. 13 IBT v. Perry Truck 
Lines, 101 P. 2d 486, Smythe Neon Sign Co. v. Local Union No. 405, IBEW, 284 
N.W. 126. In situations coming within the exception provided by the bill, a union 
which informed an employer of an intention to engage in conduct which would 
be lawful under the bill would not be thereby violating section 8(b) (4) (i) or 
(ii) (B). 

The National Labor Relations Board would, of course, determine the exact 
limits of the term “threat” in the application of the facts in each case. It is not 
without experience in interpreting such terms in the context of other provisions 
of the statute, since similar terminology is used in section 8(b) (7) and in sec- 
tions 8(a) (1) and 8(b) (1). 

Senator Prouty requested comments on the following question: 

“In several States, including New Jersey and New York, they have what is 
called separate bid statutes. These statutes provide that contracts must be 
awarded to the lowest responsible bidder in various categories : That is, electrical, 
heating and ventilating, steel, and the like. Therefore, on these public jobs it 
often happens that nonunion contractors are awarded contracts together with 
union contractors. Testimony received on the House side indicated that New 
Jersey had five prime contractors who were the lowest bidders in each category. 
They were awarded contracts in connection with a Hackettstown High School 
project. The general contractor was nonunion, two other prime contractors and 
their subcontractors were union employers. Building trades labor organizations 
picketed the general contractor in an effort to organize his employees. The 
union contractors who won prime contract awards were unable to proceed with 
their work because union craftsmen would not cross the picket line. 

“Now suppose that S. 2643 is adopted. Could the employees of one subcon- 
tractor close down the school construction job because other subcontractors are 
nonunion even though the school board making the contract awards was required 
by State law to make the awards to the lowest responsible bidder ? 

“Assume, for the purposes of discussion, that S. 2643 would permit a union to 
close down a school construction job because there are nonunion employers to 
which the school board was required by law to award bids. 

“To what extent does the doctrine of preemption come into play? Would the 
nonunion employers be able to sue the school board and recover damages because 
the school board did not find it feasible to continue the construction? Remember, 
the school board can’t just make a decision that it will hire only unionized 
employers—it is required by law to award the contracts to the lowest bidders.” 


Discussion 


As was pointed out in the testimony before the subcommittee, the language 
of S. 2643 applies specifically to two job relationships; i.e., that of a contractor 
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and a subcontractor or joint venturers. The situation described above would 
seem to indicate that five prime contractors were the recipients of the contracts. 
Assuming that these prime contractors were, in fact, completely independent 
of each other, they would not fall within the specific language of the bill. With 
regard to employers at a construction site who do not come within the provisions 
of the bill, S. 2648 would make no change insofar as picketing which would 
affect such employers is concerned. It would appear that the present provisions 
of the act would apply to them just as if the proviso embodied in the bill did 
not exist. 

With regard to the doctrine of preemption, we assume that the issue is raised in 
connection with the question of whether the nonunion employers would be able 
to sue the school board and recover damages because the school board did not 
find it feasible to continue the construction. While the act preempts the field 
insofar as labor-management relations are concerned, even to the extent of 
prohibiting a State court from awarding damages against a union for injury 
to a business resulting from peaceful picketing (San Diego Building Trades 
Council v. Graham, 359 U.S. 236 (1959) ), the preemption doctrine does not extend 
into the area of State law regarding commercial contracts. The rights of the 
private parties to recover damages would be determined by the contract between 
the school board and the various contractors on the basis of State law on this 
subject. While the Department would not be in a position to offer an opinion 
regarding State law, it is our understanding that the New Jersey separate 
bid law contains a provision which protects State officials against suits for 
damages for action taken pursuant to the statute. 

Question 


Senator Prouty points out that many building and construction unions, includ- 
ing some in the Washington area, have racial discrimination practices with 
respect to the admission of people to membership. He raises the question of 
whether, under the provisions of S. 2643, unionmen could go on strike in protest 
of the hiring of nonunion men by another subcontractor even though the non- 
union men, Negroes, absent the discrimination problem, could not meet the 
eligibility requirements for admission to the union, even if they sought such 
admittance. 

Discussion 


We do not believe that S. 2643 would have any effect on the discrimination 
issue or the question of qualifications for union membership. It might be 
pointed out that section 8(b)(1) and (2) and section 8(a)(3) of the Taft- 
Hartley law prohibit discrimination by an employer or union with regard to 
hire or tenure of employment, which discrimination encourages or discourages 
union membership. While the proviso of section 8(b)(1) permits unions to 
prescribe their own rules with respect to the acquisition or the retention of 
membership, and section 8(a)(3) permits employers and unions to enter into 
union shop agreements (sec. 8(f) which was added to the National Labor 
Relations Act by the Labor-Management Reporting and Disclosure Act permits 
building and construction employers and unions to conclude agreements speci- 
fying other conditions including minimum training and experience qualifications 
for employment) ), the provisions limit the right of the union or the employer to 
interfere with hiring or tenure of employment of an employee for any reason 
other than his failure to tender dues and initiation fees uniformly required as 
a condition of acquiring or retaining membership. The net effect of this is 
that while a union may refuse for other reasons, including race, to admit 
individuals to membership, it may not interfere with employment relationships 
of employees for such reasons. S. 2648 does not affect this situation. If a 
strike to enforce such a condition were found to be “otherwise unlawful” under 
sections 8(b) (1) and (2) and 8(a)(3), such conduct would not be excepted 
from the 8(b) (4) (B) prohibition. 

It might be noted that while the provisions of section 8(f) permit unions and 
employers in the construction industry to enter into agreements which, among 
other things, specify minimum training or experience qualifications for em- 
ployment, or provide for priority of employment based upon length of service 
with the employer, in the industry, or in the particular geographical area, the 
section specifically incorporates by reference the last proviso of section 8(a) (3). 
The proviso of section 8(a) (3) states: 

“* * * That no employer shall justify any discrimination against an employee 
for nonmembership in a labor organization (a) if he has reasonable grounds for 
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believing that such membership was not available to the employee on the same 
terms and conditions generally applicable to other members, or (0) if he has 
reasonable grounds for believing that membership was denied or terminated for 
reasons other than the failure of the employee to tender the periodic dues and 
initiation fees uniformly required as a condition of acquiring or retaining mem- 
bership.” 

We do not believe that anything in S. 2643 can be construed to be an aid to 
practices of racial discrimination. 
Question 


S. 2643 makes lawful certain strikes or refusals to perform services by em- 
ployees at construction sites. Suppose that we have a situation where a con- 
straction project is all nonunion. Suppose further that a union pickets the whole 
job site in an effort to organize one subcontractor. I think that such picketing 
would be unlawful because S. 2643 gives employees on the job a certain right to 
strike but does not give anyone not an employee at the job site authority to 
picket in contravention of the Moore Drydock criteria. Do you agree with my 
position on this? 


Discussion 


S. 2643 does not make any strike or refusal to perform services at the site 
“lawful” as such. It merely provides that certain activities, unless otherwise 
unlawful, shall not be construed to be unlawful under section 8(b) (4)(B). The 
proposal does not confer the right to strike upon any specific employee. The 
question seems to assume that in order for picketing of a common construction 
site to come within the exception provided by the bill, the pickets must them- 
selves be employees of one of the employers in the specified relationships with 
other employers at the site. If this is the assumption, the interpretation put 
upon the proposal in the question is too narrow. The proposal would not change 
the present law with respect to “stranger picketing.” However, one of the limi- 
tations in the proposal is that the dispute must be related to wages, hours, or 
working conditions of employees employed at the site by one of the employers 
covered by the bill. 

The bill does not prohibit a union from attempting to organize employees al- 
though none of such employees are members of the union. However, any such 
activity would be subject to the provisions of section 8(b) (7) regarding organi- 
zational and recognition picketing. It should be remembered that the bill is not 
directly concerned with particular union objectives. The determination of the 
“lawfulness” of an objective of a strike or refusal to perform services would be 
governed by other provisions of the law. 

With regard to the application of the Moore Drydock rules, the rules would 
not be applicable unless there are “neutral’’ employers engaged in work at the 
site where other employers in relationship of contractor and subcontractor or 
joint venturers are at work. Activities in furtherance of disputes which do not 
relate to wages, hours, or working conditions of employees employed at the 
site by one of the employers referred to in the act would not be affected by the 
proposal. To the extent, and under the conditions—including Moore Drydock 
rules—that such activities are presently permitted, the proposal would leave 
them unchanged. 

This is not to suggest that the National Labor Relations Board may not deem 
it necessary to develop rules to apply to activities, coming under the provisions 
of the bill. The Moore Drydock rules are rules of evidence. The Board may 
well find it necessary to develop similar rules in the application of section 
8(b) (4) (B) as modified by the bill. 


Question 


Suppose we have two contractors, A and B, at a construction site. Each of the 
contractors has his own subcontractors at the site. A union wants to organize 
one of the subcontractors. May it picket the whole job site, or may it picket only 
one contractor and his subcontractor? (This question assumes that S. 2643 has 
become law.) 


Discussion 
This question involves essentially the same situation as raised with regard to 
the circumstances surrounding the school board, which was discussed above, 
with the exception of the objective of the union. As was pointed out above, the 
language of the bill applies specifically to employers who are jointly engaged 
as joint venturers or in the relationship of contractors and subcontractors. 
58874—60——_4 
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Whether or not individual contractors engaged in construction at the same site 
would fall within the provisions of the act will necessarily be determined on the 
basis of the facts in a given case. However, if we assume for the purpose of this 
question that there are two contractors completely independent of each other 
for all purposes, they would not appear to fall within the specific language of 
the proposal. 

With regard to the limitation on picketing, a difficult question of interpreta- 
tion might be created in a situation of this sort. Insofar as one of the con- 
tractors and his subcontractors are concerned, it would appear that whatever 
picketing was engaged in would be governed by Moore Drydock rules. With 
regard to the contractor and his subcontractors who are in the statutory rela- 
tionship with the subcontractor with whom the union has a lawful dispute, the 
provisions of S. 2643 would be applicable. 

This is not to suggest that the “naked” legal relationship between the em- 
ployers would necessarily be determinative of the application of the proposal. 
The situation can be envisioned where two contractors, legally independent of 
each other, could by their conduct convert themselves into joint venturers inso- 
far as their employees were concerned in the conduct of a particular job. The 
Board and the courts would, no doubt, look to the actual realities of the common 
situs situation to determine what, in fact, the relationships between the several 
contractors might be. 
Question 

Suppose a union strikes at a construction site in an effort to get a union 
security agreement. Suppose, also, that this strike takes place in a right-to-work 
State. Would there be any conflict between the provisions of S. 2648 and the 
State right-to-work statute permitted by section 14(b) of the Taft-Hartley Act? 
Discussion 

We do not believe that there would be any conflict between S. 2643 and State 
right-to-work statutes. As has been pointed out, the proviso which would be 
added by the bill is an exception from clause (B) of section 8(b) (4); it does 
not directly affect other provisions of the act. Section 14(b) has been construed 
as a limitation on the act. The law with respect to this section would remain 
unchanged by this proposal. 

Senator Kennepy. It is almost 12. We have a witness who came 
down from New Jersey, Paul J. Brienza, managing director of the 
Building Contractors Association—I wonder if the subcommittee 
would object to placing Mr. Brienza’s statement following that of 
the Secretary ? 

Senator Gotpwarter. Is it agreeable with the witness ? 

Mr. Brrenza. It is agrees able to us if it is convenient with the sub- 
committee. 

Senator Gorpwatrer. Would you be willing to come down at an- 
other time ? 

Mr. Brrenza. We would certainly be willing to come down at an- 
other time because we can’t give our testimony in 5 minutes. 

Senator Gotpwarter. I am going to inform the subcommittee when 
the Senate convenes I am going to object to any further hearings. 

Senator Krennepy. Do you object to having this placed in the 
record ? 

Senator GotpwatTer. If the witness wants to put it in, I have no 

p ’ 
objection. I would much rather have him down here to testify, be- 
cause I think he has a very unusual situation and we ought to hear it. 

Senator Kennepy. W ithout objection, then, Mr. Brienza’s state- 
ment will be put in the record. Mr. Brienza, if a scheduled date is 
worked out we will be delighted to have you come down personally. 

Senator Morse. Senator Goldwater, in reference to my comment on 
defense plants I want to make the same comment with regard to mis- 
sile bases because during the war we found it necessary to provide 
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machinery for checking the antilabor policies of the military. In fact 
at one time the Secretary of War offered me the position of taking over 
the Office of Labor Relations for the entire Defense Establishment 
because he was aware of the antilabor ~~ at the Pentagon and 
thought there ought to be a check upon it. I think a similar check 
ought to be made on the militar y in regard to our missile bases. 

Senator Proury. Mr. Chairman, I would hope if any of the wit- 
nesses who are here and have prepared statements desire to comment 
on any of the questions which I have raised with the gentleman from 
the Department of Labor they will be perfectly free to comment and 
take possibly any different points of view if they find they are in 
disagreement. 

Senator Gotpwater. Mr. Chairman, I suggest we are meeting with- 
out the authority of the Senate, and I object to any more transcript 
being taken, and I suggest that the meeting be adjourned. 

( Discussion off the record.) 

Senator Kennepy. Very well. We will meet on Monday morning 
at 9, if agreeable. 

(Whereupon, at 12 noon, the hearing was recessed, to reconvene at 
9 a.m., Monday, June 27, 1960.) 
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MONDAY, JUNE 27, 1960 


U.S. SENATE, 
SUBCOMMITTEE ON LaBor 
OF THE CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 9:15 a.m. in room 
232, New Senate Office Building, Senator Wayne Morse presiding. 

Present: Senators Morse (presiding), McNamara, Randolph, Gold- 
water, and Prouty. 

Committee staff members present : Stewart E. McClure, chief clerk; 
John S. Forsythe, general counsel; Samuel V. Merrick and Edward 
Friedman, associate counsels, Ralph Dungan, professional staff mem- 
ber; Michael Bernstein, minority counsel; and G. F. Randolph, as- 
sociate minority counsel. 

Senator Morse. The hearing will come to order. 

The subcommittee having a quorum of three present, we will hear 
our first witness this morning, Mr. Neil Haggerty, president of the 
Building and Construction Trades Department, AFL-CIO. 

Mr. Haggerty, we are very pleased to have you testify, and you may 
proceed in your own way, and when you have finished your statement 
we will subject you to questioning. 


STATEMENT OF C. J. HAGGERTY, PRESIDENT; ACCOMPANIED BY 
LOUIS SHERMAN, GENERAL COUNSEL, BUILDING AND CONSTRUC- 
TION TRADES DEPARTMENT, AFL-CIO 


Mr. Haccerry. Thank you. 

Senator Morsr. If you care to you may put your prepared state- 
ment in the record and summarize it and then take the questions or 
you may read the entire statement. 

Mr. Haacrrry. There has been a statement prepared 

(At this point, Senator Goldwater entered the hearing room.) 

Senator Morss. I will rule that your prepared statement will be 
made a part of the record. Preceding the introduction of Mr. 
Haggerty’s statement I want you to put in the record the statement 
that Senator Goldwater now wishes to make. 

Senator Gotpwater. I have a short statement, Mr. Chairman, and 
I apologize to the witness but I do want to have the record straight 
as we go on considering this legislation. 

At the previous hearing of this subcommittee on Friday, the 
chairman asserted that the late Senator Taft favored the type of 
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proposal we are now considering and I quote directly from the 
transcript: 

Senator KENNEDY. Now, isn’t it a fact that Senator Taft, way back even 
before that, expressed his desire to provide some relief for the building trades 
from the interpretation then being put on the Taft-Hartley language in this 
area ?: 

Mr. O'CONNELL. I have no recollection. 

Senator KenNepy. I think that is in the record. 

Mr. Chairman, any implication that Senator Taft favored any 
common situs pie ‘keting proposal or any immunity to engage in see- 
ondary boycotts on the part of the building trades unions is com- 
pletely erroneous. Not only does the record fail to show that Senator 
Taft held any such views but it indicates the exact contrary. It was 
the late Senator from Ohio who declared that no one had ever been 
able to show him a single example of a “good secondary boycott.” 
It was he who led the fight for eatinneiie secondary boycotts in 1947 
which resulted in there being prohibited under the new law, the 
Taft-Hartley Act. The legislative history clearly shows that it was 
precisely the building trades unions who were among the principle 
objects in the minds of Congress when it banned se ‘ondar y boycotts. 
Certainly the NLRB so construed the legislative history. Prior to 
Taft-Hartley under the Wagner Act the NLRB refused to assert 
jurisdiction in the construction industry but when Taft-Hartley was 
enacted the NLRB changed its position and began to assert jurisdic- 
tion in that industry. 

Why? Because the new law specifically so provided? Not at all. 
It contained no such provision. The NLRB merely concluded that 
the inclusion in the Taft-Hartley Act of provisions outlawing sec- 
ondary boycotts and jurisdic tional str ikes and the legislative history of 
those provisions made it perfectly clear that Congress intended the 
NLRB to assert jurisdiction over the building construction industry 
because it was the unions in that industry who were among those which 
most frequently restored to the use of the secondary boycott and the 
jurisdictional strike. From the passage of Taft- Hartley in 1947 until 
his tragic and unfortunate death in mid-1953, Senator Taft offered a 
number of proposals to amend Taft-Hartley. They never included 
any proposal along the lines we are considering here. 

The Senator from Ohio was aware of some of the problems peculiar 
to the construction industry and its unions. He was particularly aware 
of the difficulty of holding NLRB elections among the building trade 
unions. So he did, during that period, support proposals per mitting 
them to enter into prehire 7-day union shop contracts but that is as 
far as he went and that proposal was included in the Landrum-Griffin 
Act we enacted last year. I merely wish to keep the record straight 
and defend the name of the late Senator from Ohio—who cannot be 
here to defend himself—which is unceasingly being invoked in sup- 

ort of programs he never advocated by those who bitterly opposed 
when he was alive. 

In that same transcript the junior Senator from Massachusetts states 
that the bill before us was substantially part of the bill sent to the floor 
of the Senate by the majority, Republican majority w ay back in 1954, 
controlled by Senator Smith. What the Senator s says is quite correct, 
but what he omits is to mention that the bill which contained thc pro- 
posal was recommitted on the floor of the Senate by a selid Democratic 
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vote. Not a single Democrat voted against recommital including the 
Senator from Massachusetts. 

This effectively killed the bill together with its common situs picket- 
ing provision which the Senator now supports. Again in 1959 as the 
chairman accur: ately pointed out, the administration bill S. 48 con- 
tained a provision to permit common situs picketing. As a matter 
of fact, the proposal now before us is lifted bodily from that bill. It 
is absolutely identical in every respect. But in executive session last 
year when this provision was offered as an amendment to the Kennedy- 
Ervin bill, the Senator from Massachusetts refused to accept it and it 
was rejected by a majority of the committee. 

Shortly thereafter on the floor of the Senate during debate on the 
Kennedy-Ervin labor reform bill an amendment was offered which in- 
cluded the exact proposal we are now considerin 

The Senate rejected it and among those voting against it was the 
junior Senator from Massachusetts. He not only “voted against it 
but he made a short statement on the floor expressing his opposition to 
the adoption of precisely the bill we have before us now and let me 
quote his statement from the Record at that time: 

This is an excerpt from the Congressional Record of April 21, 1959 
concerning the repeal of the Denver Building Trades case, page 5770: 

Mr. KENNEDY. I point to two amendments which I think indicate the careful 
consideration which this matter should have. The amendment offered by the 
Senator from Illinois as I understand repeals the Denver Building case. If 
adopted it would permit picketing to be practiced on a site against nonunion 
persons being hired. That in itself is an extremely substantial amendment, one 
which I am certain Senators would want to consider very carefully. It is not 
a re of our bill. We do not go that far in relaxing the picketing sections of 
the Taft-Hartley Act. 

I thank the chairman for allowing me that courtesy. 

Senator Morse. I am very glad to give the Senator from Arizona 
an opportunity to make a Statement. I, of course, cannot speak for 
Senator Kennedy. But I am sure he is well able to speak for him- 
self upon his return. I assume that he will want to make a statement 
referring to the statement just made by the Senator from Arizona. 

I will insert at this point in the record a statement by Senator Ken- 
nedy. 

(The statement of Senator Kennedy follows :) 


STATEMENT BY SENATOR KENNEDY IN RESPONSE TO SENATOR GOLDWATER'S COMMENT 


During the course of his testimony on June 24, Under Secretary of Labor 
James T. O'Connell referred to the efforts of the Senate Labor Subcommittee 
during the past 6 years to enact legislation comparable in purpose and in lan- 
guage with S. 2648. In an exchange upon this point, I stated in effect that I 
thought that the record would show that, even prior to this period, Senator Taft 
“expressed his desire to provide some relief for the building trades from the in- 
terpretations then being put on the Taft-Hartley language in this area.” 

Senator Goldwater, in taking issue with this reference to Senator Taft’s po- 
sition in the earlier Taft-Hartley phase, stated on the following day: 

“* * * any implication that Senator Taft favored any common situs picket- 
ing proposal or any immunity to engage in secondary boycotts on the part of 
the building trades unions is completely erroneous. Not only does the record 
fail to show that Senator Taft held any such views but it indicates the exact 
contrary. It was the late Senator from Ohio who declared that no one had ever 
been able to show him a single example of a ‘good secondary boycott.’ It was he 
who led the fight for outlawing secondary boycotts in 1947 which resulted in 
their being prohibited under the new law, the Taft-Hartley. The legislative 
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history clearly shows that it was precisely the building trades unions who were 
among the principal objects in the minds of Congress when it banned secondary 
boycotts.” 

Because of this, I should like the record to show clearly the extent and import 
of my remarks in this connection. What I intended to emphasize was that 
Senator Taft’s expressed views on the subject were made prior to the period 
when the administration first proposed the reversal of the Denver Building 
Trades decision. During the closing years of his life in this earlier phase, many 
of us participated in discussions, both informal and formal, in which the late 
Senator expressed a desire to provide some relief from the Taft-Hartley restric- 
tions in the Denver Building Trades situation. Foremost among the statements 
which he made on the formal record were those appearing in a colloquy between 
him and Richard J. Gray, President of the Building and Construction Trades De- 
partment of the AFL, in the hearing on proposed Taft-Hartley revisions in 1953 
before the Senate Labor Subcommittee. Mr. Gray had proposed that the Taft- 
Hartley law be amended to conform to the dissenting opinion of Justices Douglas 
and Reid in the Denver Building Trades case. In urging this amendment, he was 
proposing precisely what S. 2643 proposes today. In response to this, Senator 
Taft said: 

“The things that interests me most in this building trades business is that 
under the Wagner Act my recollection is that the Board did not apply the act 
to the building trades in general.” 

Upon being informed that this was the fact, Senator Taft continued: 

“Relying on that history, and the fact that we did not in any way change 
the definition of interstate commerce when we amended the Wagner Act to be the 
Taft-Hartley law, I certainly was under the impression that during considera- 
tion in 1947 that we were not dealing fundamentally with building trades. There 
might have been a few practices covered in the new act, but certainly we had 
no intention to change the concept of jurisdiction of the building trades. 

“Would you welcome a provision that building construction was not to be 
considered interstate commerce for purposes of this act?” 

The following exchange shows that a few years earlier in 1949, Senator 
Taft indicated his agreement with Senator Ives’ statement that the secondary 
boycott ban in section 8(b) (4) of the Taft-Hartley Act did not apply to the 
comparable garment industry situation. 

“Senator Ives. The jobber and his contractors are obviously engaged in a 
unified and integrated production effort, and they do not stand as neutrals 
with respect to one another in any labor dispute against the other. Rather, 
they are allies because they are engaged in a common enterprise. It seems plain 
to me that they are not to be deemed separate employers, but, rather, a single 
unified employer of all workers engaged in every phase of the manufacture of 
the garments, no matter on whose premises the workers are located. Economic 
pressure exerted against either jobber or contractor cannot be construed as 
secondary action against either, but must be deemed primary against both. The 
secondary boycott provisions of the act and of the Taft substitute therefore 
have not the slightest application. Does the Senator from Ohio agree that it 
was never the intention of Congress to have the secondary boycott provisions of 
the act apply to this situation? 

“Senator Tarr. The secondary boycott ban is merely intended to prevent a 
union from injuring a third person who is involved in any way in the dispute 
or strike, and therefore should not suffer economic damage simply because of 
the action of a labor union. It is not intended to apply to a case where the 
third party is, in effect, in cahoots with or acting as a part of the primary 
employer. 

“On the basis of the facts stated by the Senator from New York, I do not 
believe the law was intended to apply to the case he cites, where the secondary 
employer is so closely allied to the primary employer as to amount to an alter ego 
situation or an employer relationship.” 

While it was not my intention to stress the point when I first commented 
upon it, I think that it might be safely said that Senator Taft expressed 
agreement with the principles underlying S. 2643 and, indeed, stated un- 
equivocally that it was not the intention of Congress to impose Taft-Hartley 
restrictions upon the building trades in the manner prescribed by the Denver 
Building Trades case. When the question was raised in the hearings on the 
amendments to Taft-Hartley, he suggested excluding the building and con- 
struction industry from the Taft-Hartley Act. 
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Senator Ranpoteuw. Mr. Chairman, I shall appreciate 30 seconds. 
We are speaking for the record and I know that we want it to be 
correct. When I hear the Labor-Management Reporting and Disclo- 
sure Act of 1959 called the Landrum-Griffin Act, I take exception to 
the statement at every opportunity because it is not a true statement. 
There was a conference between the House and Senate bills, and from 
those deliberations came the measure that was passed by both bodies 
and signed into law. My good friend is incorrect when he refers to 
the “Landrum-Griffin Act” as being enacted. It passed the House, but 
a compromise with the Senate version was what actually became law. 

Senator Gotpwarer. I dropped the name “Kennedy” because the 
Senator never likes his name identified with it. Is the Senator re- 
ferring to that as the correct name ¢ 

Senator Ranpoten. The correct name is the Labor-Management Re- 
porting and Disclosure Act of 1959. I know my esteemed friend 
from Arizona will agree that the final law was not a House bill. Nor 
was it a Senate bill. It was a composite act. I am hopeful that we are 
now in agreement on this subject. 

Senator Gotpwarer. We are in complete agreement but we have a 
habit in this body of putting names on bills other than the correct 
name such as Taft-Hartley, and Wagner and Norris-LaGuardia and 
so forth. Taft-Hartley was written on the floor more than it was 
written in committee, and I thought the Senator was alluding to what 
some call the proper titl—The Kennedy-Landrum-Griffin bill and I 
have dropped the name “Kennedy” because he doesn’t like to be asso- 
ciated with it. 

Senator Morse. Gentlemen, I prefer not to get caught in the middle 


here, I would like to get on with the witness. It is my understanding 
that the Senator from Arizona referred to whatever you want to call 
the act that was passed last September, 90 percent of the Landrum- 
Griffin Act, but he will have to stand on his own description of the 
act. I thought 90 atom was a little low myself. 


Mr. Haggerty, do you have anything that you wish to say other than 
your prepared statement ? 

Mr. Haaeerry. Yes, Mr. Chairman, and members of the subcom- 
mittee, 1 would like to submit this short summary in addition to the 
statement I submitted to the committee. 

I appear before this subcommittee as president of the Building and 
Construction Trades Department of the American Federation of La- 
bor and Congress of Industrial Organizations. The department was 
established in 1908 and is composed of 18 national and international 
unions which represent approximately 3 million employees in the 
building and construction industry. 

These unions, which are among the oldest in America are as fol- 
lows: 

International Association of Heat & Frost Insulators & Asbestos 
Workers. 

International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers & Helpers. 

Bricklayers, Masons & Plasterers International Union. 

United Brotherhood of Carpenters & Joiners of America. 

International Brotherhood of Electrical Workers. 

International Union of Elevator Constructors. 
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International Union of Operating Engineers. 
Granite Cutters International Association of America. 
International Association of Bridge, Structural & Ornamental Tron 

Workers. 

International Hod Carriers, Building & Common Laborers Union. 

Wood, Wire & Metal Lathers International Union. 

International Association of Marble, Stone & Slate Polishers, Rub- 
bers & Sawyers, Tile & Marble Setters Helpers & Terrazo Helpers. 

Brotherhood of Painters, Decorators & Paperhangers of America. 

Operative Plasterers & Cement Masons International Association. 

United Association of Journeymen & Apprentices of the Plumbing 
& Pipe Fitting Industry. 

United Slate, Tile & Composition Roofers, Damp & Waterproof 
Workers Association. 

Sheet Metal Workers International Association. 

Journeymen Stone Cutters Association of North America. 

The various tradesmen represented by the above unions represent a 
geographical cross section of the United States since they live and 
practice their trades in almost all of the cities, towns, and other com- 
munities in our country. 

The building and construction trade department and all the 
unions which comprise the department strongly support S. 2643 and 
its companion measure in the House—H.R. 9070 and urge that this 
subcommittee and the full committee favorably support the bill with 
a view to its final enactment at this session of the Congress. 

In taking this position, the Department has the full support of the 
American Federation of Labor and Congress of Industrial Organiza- 
tions. 

To demonstrate and to record this support, the executive council 


of the AFL-CIO adopted the following resolution unanimously on 
May 6, 1960: 


The executive council of the AFL-CIO urges the Congress of the United 
States to enact at this session the Kennedy-Thompson “common situs picket- 
ing” bill (S. 2643; H.R. 9070). 

The Taft-Hartley Act established an unjust and inequitable restriction on the 
rights of unions in the building and construction industry to engage in peaceful 
picketing for lawful objects. The unfair application of the secondary boycott 
sections of the act to primary picketing in the building and construction indus- 
try has led the President of the United States to recommend correction of this 
injustice in three Presidential messages. Commitments were made by the lead- 
ership of the House and Senate during the consideration of the Griffin-Landrum 
Act that the Kennedy-Thompson bill would be brought up for a vote by the House 
and Senate this year. 

The legislative processes of the House have now brought this measure to the 
Rules Committee after the House Committee on Education-and Labor in April 
of this year reported H.R. 9070 favorably by the overwhelming vote of 21 to 5. 

It is the judgment of the executive council that the adoption of the Kennedy- 
Thompson bill is necessary in the interests of simple justice, the preservation 
of wage standards in the building and construction industry and the protection 
of fair employers from the unfair competitive advantages of substandard em- 
ployers. 


The executive council pledges the support of the American labor movement 
to the passage of the Kennedy-Thompson bill. 

The Department has sought to present its legislative position on 
the revision of various aspects of the Taft-Hartley Act over the 
years, on the basis of objective justification rather than by the mere 
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assertion of its desires. It is in this spirit that I should like to re- 
peat the essential justification for S. 2643 : 


The employees of a factory can engage in peaceful picketing in a labor dis- 
pute. Construction workers are effectively denied this basic freedom because 
of a technicality in the new law which did not take into account special facts 
of the building and construction industry. Section 8(b) (4) of the act forbids, 
among other things, concerted economic activity by a union where an object 
thereof is “forcing or requiring an employer * * * to cease doing business 
with any other person.” The typical job in building and construction industry 
is not carried forward by a single employer with different departments for dif- 
ferent types of work. There are numerous contractors on the single jobsite per- 
forming the different types of work required to complete the building or project. 
Consequently if the Electricians’ Union pickets a building jobsite because of a 
dispute with the electrical contractor and the carpenters employed by another 
contractor concertedly refuse to cross the picket line, it has been held, in the 
Denver Building Trades case, that section 8(b)(4) is violated because the 
picketing is said to have as an object the inducement of the contractors on the 
jobsite to cease doing business with each other. 

Yet the employees in the electrical department of a factory can picket the 
factory site, even though the carpenters employed in another department con- 
certedly refuse to cross the picket line. Picketing at a construction jobsite 
does not constitute a true secondary boycott. 


One of the most cogent analyses of the legal issue presented by 
the Denver Building Trades situation and of the public need for the 
reversal of the decision in this case is contained in the 1954 report of 
the majority of the Senate Labor Committee when Senator Alex- 
ander Smith of New Jersey was its chairman. 

The views of the majority in this regard (S. Rept. 1211, 83d Cong., 
2d sess., Apr. 15, 1954) are as follows: 


The provisions of section 8(b) (4) (A), (B), and (C), of the National Labor 
Relations Act which prohibit secondary boycotts are designed to protect inno- 
cent third parties from being injured in labor disputes with which they are 
not concerned and for the existence of which they bear no responsibility. 

As the President pointed out, the true secondary boycott which inflicts eco- 
nomic injury on employers who are genuine neutrals in the dispute between 
some other employer and his employees, is indefensible. 

But there are situations in which the secondary employer against whom the 
disputing union exerts its economic strength is not a genuine neutral with re- 
spect to the dispute between such union and the primary employer, where the 
secondary employer is in fact, either a conscious ally of the primary employer 
involved in the dispute, or so closely involved in a joint or common venture with 
the primary employer that both may be regarded, for all practical purposes, 
as partners in a single enterprise. 

The President, therefore, recommended that such nonneutral secondary em- 
ployers be denied the protection of the ban on secondary boycotts. 

Thus, where two or more employers are engaged in operations on the site 
of a single construction project, each performing some phase of the work 
necessary for the completion of the project, be it a building, a bridge, a tunnel, 
or some other structure, it cannot be justifiably maintained that they stand 
in a strictly neutral relationship to each other. 

Rather, despite their existence as legally independent entities, they must be 
regarded realistically as partners in a single joint or common enterprise in 
which the individual interests of each are necessarily dependent on the success 
of the undertaking as a whole. 

In such a situation, the committee believes that a labor dispute originating 
between one of these employers and his employees in fact constitutes a dispute 
with all of the employers and his employees in fact constitutes a dispute with all 
of the employers just as if all were copartners in the legal sense in a single 
business enterprise. 

It therefore approved an amendment permitting the union representing the 
employees of the employer primarily engaged in the dispute to extend its eco- 
nomic pressure to any or all of the other employers working on the same project 
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at the common site without thereby violating the provisions of the act’s ban on 
secondary boycotts, provided that the union involved in the primary dispute 
was not otherwise acting unlawfully or in violation of the terms of an existing 
valid collective bargaining agreement. 

The effect of this amendment would be to overrule the holding of the U.S. 
Supreme Court in NLRB v. Denver Building and Construction Trades Council et 
al. (341 U.S. 675, 71 Sup. Ct. 948, June 1951). 


The minority of that committee stated its agreement with this 
proposition. 

The recent favorable report of the House Committee on Education 
and Labor on H.R. 9070, the companion measure to S. 2643, quotes 
extensively, with approval from this 1954 report of the Senate Labor 
Committee (H. Rept. 1556, 86th Cong., 2d sess., pp. 3-4, April 27, 
1960). 

A technical legal analysis of the Denver Building Trades issue is 
presented at length in the “additional views” of a majority of the 
House Labor Committee in part II of Report No. 1556. The perti- 
nent excerpt (pp. 10-13) reads as follows: 


The Denver Building and Construction Tradcs case arose out of the following 
facts: 

The general contractor who was constructing a commercial building in 
Denver sublet the electrical work to a nonunion electrical contractor who was 
paying his employees 42.5 cents an hour less than the union scale. The Denver 
Building and Construction Trades Council picketed the construction job as unfair 
with a placard reading: “This job unfair to Denver Building and Construction 
Trades Council.” 

The legal question in the case was whether the picketing and consequent 
work stoppage violated section 8(b) (4) (a) which made it an unfair labor prac- 
tice to strike where an object thereof is requiring “any employer * * * to cease 
doing business with any other person.” The legal controversy turned on the 
question of whether the labor activitiy in this case came within the broad scope 
of the literal language of section 8(b) (4) (A) or whether the economic realities 
of the building and construction industry should govern the interpretation of 
this section. 

The U.S. Court of Appeals for the District of Columbia ruled unanimously that 
the labor activity in the Denver case (186 F. 2d, 326) did not constitute a 
secondary boycott. Judge Fahy, former Solicitor General of the National 
Labor Relations Board and a former Solicitor General of the United States, 
wrote the opinion for the court, concurred in by Judges Clark and Edgerton 
which contained the following statements : 

“The final problem, therefore, is to determine whether the action here was of 
a secondary or primary character. If the former, the Board properly ordered its 
cessation. If the latter, its order should not be approved. The usual sec- 
ondary boycott or strike is against one who is not a party to the original dis- 
pute. It is designed to cause a neutral to cease doing business with, or to bring 
pressure upon, the one with whom labor has the dispute. It seems to enlist 
this outside influence to force an employer to make peace with the employees or 
labor organization contesting with him. (See the conference report, supra, 
footnote 6.) The situation before us is not of this character. The picketing and 
resulting strike were at the premises of the contractor where the subcontrac- 
tor’s men were at work. It grew out of a controversy over the conduct of the 
contractor in participating in the bringing of the nonunion men onto the job as 
well as over the conduct of the electrical subcontractor in employing them. 
The purpose of the council was to render the particular job all union. It was 
not to require (electrical subcontractor) Gould & Preisner to unionize their 
shop located elsewhere or to bring pressure against (general contractor) Doose & 
Lintner at any other place because of the employment of Gould & Preisner at 
Bannock Street. Accordingly, the object was not in any literal sense to require 
Doose & Lintner to cease doing business with Gould & Preisner. The pressure 
was limited to the one job, which was picketed as a whole to make it wholly 
union and in protest against the employment there of the nonunion electricians. 


* * * e * s * 
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“* * * To require the contractor to cease the interwoven activities that the 
close relationship between it and the subcontractor involves, leaving it free to 
buy goods from the subcontractor, sell to it, and employ it in other locations, is 
not to require the contractor to cease doing business with the subcontractor.” 

The Court of Appeals for the District of Columbia took the same view of the 
matter as did Judge Clark of the U.S. Court of Appeals for the Second Circuit 
in his dissenting opinion in IBEW Local 501 v. National Labor Relations Board 
(181 F. 2d 34). Judge Clark took the position that the economic realities of the 
job, rather than the form of legal relationship between the employers on the 
job, should govern: 

“Is the mere form of separate or nonseparate legal entities to be made 
thus decisive? Suppose the contract to be with a very large contracting con- 
cern working through departments. Would the picketing then also be confined 
to its electrical department, or would this lack of separate legal personality 
serve to prevent the result? Surely, economic substance, rather than form, 
should control.” 

The judgment of the Court of Appeals for the District of Columbia Circuit 
was reversed by the U.S. Supreme Court by a vote of 6 to 3. Mr. Justice Bur- 
ton, who delivered the opinion of the Court, for the majority, relied heavily on 
the administrative expertise of the National Labor Relations Board. He stated 
that: 

“Not only are the findings of the Board conclusive with respect to questions 
of fact in this field when supported by substantial evidence on the record as a 
whole, but the Board's interpretation of the act and the Board’s application of 
it in doubtful situations are entitled to weight (341 U.S. 675).” 

Mr. Justice Jackson, together with Justices Douglas and Reed dissenting 
from the majority. The dissenting opinion, which was written by Mr. Justice 
Douglas, reads as follows: 

“The employment of union and nonunion men on the same job is a basic pro- 
test in trade-union history. That was the protest here. The union was not 
out to destroy the contractor because of his antiunion attitude. The union was 
not pursuing the contractor to other jobs. All the union asked was that union 
men not be compelled to work alongside nonunion men on the same job. As 
Judge Rifkind stated in an analogous case, ‘the union was not extending its 
activity to a front remote from the immediate dispute but to one intimately and, 
indeed, inextricably united to it.’ 

“The picketing would undoubtedly have been legal if there had been no sub- 
contractor involved—if the general contractor had put nonunion men on the 
job. The presence of a subcontractor does not alter one whit the realities of 
the situation; the protest of the union is precisely the same. In each the union 
was trying to protect the job on which union men were employed. If that is 
forbidden, the Taft-Hartley Act makes the right to strike, guaranteed by section 
13, dependent on fortuitous business arrangements that have no significance 
so far as the evils of the secondary boycott concerned. I would give scope to 
both section 8(b) (4) to reach the case where an industrial dispute spreads 
from the job to another front.” 

It should be noted that at the time the National Labor Relations Board ren- 
dered its decision, based on its administrative judgment, in the Denver Building 
and Construction Trades Council case (April 1949), the Taft-Hartley Act had 
been in effect for only 20 months. The National Labor Relations Board had 
no previous experience with the building and construction industry because it 
had not taken jurisdiction of this industry during the years 1935 to 1947 when 
the Wagner Act was in effect. 

The actual experience in the years following the Board’s decision in the 
Denver Building and Construction Trades Council case has led the committee 
to the legislative conclusion that the secondary boycott should be redefined in 
the act to recognize that the typical building and construction job or project 
is an integrated economic enterprise even though numerous different employers 
may be engaged in the performance of the work. This is the same conclusion 
which was formed by the committee during the previous session of this Congress 
(86th Cong., Ist sess., H. Rept. 741). It is also the same conclusion which has 
been set forth in the three Presidential messages previously referred to in this 
report. 

The particular facts of the building and construction industry were recog- 
nized by the Congress when it enacted sections 8(e) and 8(f) of the Landrum- 
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Griffin Act. The committee-approved bill recognizes these special facts insofar 
as section 8(b) (4) is concerned. 


A special modification of section 8(b)(4) was written into the Landrum- 
Griffin Act for the apparel industry because of the integrated nature of its 
operation. The actual demonstration of basically similar conditions requires, 
in the judgment of the committee, that similar treatment be accorded the build- 
ing and construction industry. 

The building trades have had direct experience with the adverse 
economic effects of the Denver Building Trades rule. In Baltimore 
the number of all union general contractors has declined from 58 in 
1951 to 5 in 1959. 

The unions in that city have been unable to protect their wage 
standards because of the impact of the law, with the result that sub- 
stantial differentials have been established between union and non- 
union rates and a substantial amount of work has been transferred 
to the nonunion law wage category. 

The legislative record in support of S. 2643 is substantial and im- 
pressive. President Eisenhower recommended the reversal of the 
Denver Building Trades rule in his message of January 11, 1954. 
The President stated: 

The true secondary boycott is indefensible and must not be permitted. The 
act must not, however, prohibit legitimate concerted activities against other 
than innocent parties. I recommend that the act be clarified by making it 
explicit that concerted action against * * * an employer on a construction 
project, who, together with other employers, is engaged in work on the site of 
the project, will not be treated as a secondary boycott. 

President Eisenhower repeated this recommendation to reverse 
the Denver Building Trades rule in his message of January 23, 1958. 
He urged the Congress to remove certain ambiguities and inequities 
in the Taft-Hartley Act, including the amendment of— 


the secondary boycott provisions to make it clear that they do not prevent * * * 
activity against secondary employers engaged in work on a construction project 
with the primary employer. 

A similar recommendation was made in the Presidential message 
of January 28, 1959. It will be noted that these three Presidential 
recommendations were made over a period of 5 years which afforded 
adequate time for a complete consideration of the issue. 

The House Committee on Education and Labor has acted favorably 
on the legislative proposal to repeal the Denver Building 7'rades rule 
on three separate occasions since 1954: 

(1) Committee print, House Resolution No. 115; 83d Congress, 
2d session (1954). 

(2) House Report No. 741 on H.R. 8342; 86th Congress, 1st session 
(1959). 

(3) House Report No. 1556, parts I and II; 86th Congress, 2d ses- 
sion (1960). 

I have previously referred to the favorable action of the Senate 
Committee on Labor and Public Welfare (S. Rept. No. 1211 on S. 
2650 ; 88d Cong., 2d sess. (1954) ). 
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In connection with this statement of previous steps in the legisla- 
tive process, I should like to call the attention of the subcommittee 
to the testimony presented to it with respect to S. 3810 by former 
President Gray of the building and construction trades department 
on May 16, 1958 (hearings before the Subcommittee on Labor of the 
U.S. Senate Committee on Labor and Public Welfare on “Union 
Financial and Administrative Practices and Procedures” ; 85th Cong., 

2d sess., p. 881 et seq. See particularly pp. 886-891). Testimony was 
presented by other witnesses on the same subject. (See pp. 781 1-786.) 

There is a stage in the legislative process when it becomes appro- 
priate from the standpoint of time to submit the legislation for con- 
sideration, debate, and vote on the floor of the parliamentary body. 

It will be recalled, for example, that the late Senator Elbert D. 
Thomas, of Utah, went so far as to vote for the reporting out of the 
Taft-Hartley bill by this committee, although he was opposed to the 
legislation. 

He was apparently of the view that the integrity of the legislative 
process required the committee to permit, rather than to prev ent, con- 
sideration of the issue on the Senate floor. 

The separate report filed by Senator Thomas stated that— 

* * * there was only one thing to do, and that was to place the product on 
the calendar, because the whole Senate has the right and the duty to consider 
the subject (Legislative History, LMRA, vol. L, p. 455). 

It is respectfully submitted that the legislative record of the bill to 
reverse the Denver Building Trades rule and the merits of the issue 
make it appropriate for this subcommittee and the full committee to 
report the bill favorably for consideration by the Senate. 

There is, of course, the additional fact that, as stated by the chair- 
man of this subcommittee on the floor of the Senate May 26, 1960: 

Commitments have been made by the leadership and other responsible legis- 
lators on both sides of the aisle in both Houses to bring the situs picketing bill 
to a vote this session (Daily Congressional Record, p. 10405). 

The building and construction trade department does not pre- 
tend that this bill is without controversy. The department wishes to 
point out, however, that every legislative committee which has studied 
the subject and has evaluated the objections has voted in favor of the 
proposal to reverse the Denver Building Trades rule. It is par- 
ticularly noteworthy that the result has been the same regardless of 
which political party was in the majority. 

It is our view that the proper place for the consideration of the 
quality of these objections 1s in committee and on the floor. The mere 
fact. that objections have been made by letter and otherwise is not a 
suflicient. cause, in our opinion, to stop the legislative process of con- 
sideration, debate, and final vote. 

This statement is not intended to anticipate the objections which 
may be expressed before this subcommittee by parties opposed to the 
bill. I do wish to point out, however, that the House Committee on 
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Education and Labor in its Report No. 1556, parts I and II, spe- 
cifically rejected the major objections presented to it and reported 
H.R. 9070 favorably without change except for the addition of one 
comma. 

I also think that it might be well to note that inherent improbability 
that a bill which is identical with the language of the administration 
bill introduced by Senator Goldwater as S. 748, 86th Congress, 1st 
session, would authorize “blackmail” picketing, legislate a closed shop, 
authorize jurisdictional strikes, emasculate the Landrum-Griflin Act, 
and accomplish similar objects as charged by some of the opponents of 
the bill. 

Account should also be taken of the fact that the National Electrical 
Contractors Association, the Mason Contractors Association, and the 
Painting and Decorating Contractors of America, which represent 
many thousands of small employers, have recognized the merits of the 
proposal to reverse the Denver Building Trades rule and are support- 
ing the enactment of S. 2643 and H.R. 9070 notwithstanding the op- 
position of other employer groups. 

We believe that the bill’s effort to redefine the secondary boycott 
sections of the Taft-Hartley Act is sound and that the bill should be 
enacted. 

Thank you, Mr. Chairman. 

Senator Morse. Mr. Haggerty, I am very glad to have your testi- 
mony. I have no questions. I only wish to say, as you know, there 
has been pending before the Senate for quite some time my own bill 
dealing with this subject matter which is in complete conformity with 
the testimony that you have given this morning. 

Senator McNamara? 

Senator McNamara. Mr. Haggerty, our records up to date in this 
committee reflect some doubt as to the position of the administration 
on S. 2643. Do you think they have made their position clear? 

Mr. Haccerty. Yes, Senator; I think they have made it clear; and 
to the present time there has been no repudiation, no revision, and 
no change in that position so far as I can find it. 

Senator McNamara. You have been in contact with them recently. 

Mr. Haccerry. Well, in the last 2 weeks, yes, Senator. 

Senator McNamara. That is all. 

Mr. Haccerrty. They testified here, I think, on Friday with respect 
to the position of the administration. 

Senator Morse. Mr. Goldwater. 

Senator GotpwarTer. Yes. 

Senator Proury. Mr. Chairman, would the Senator yield for just a 
minute ? 

I have a series of questions here which I may not have an oppor- 
tunity to have answered and I wonder if at this time I could ask to have 
them included in the permanent record and also the answers which 
Mr. Haggerty may see fit to give. 

Senator Gotpwater. I will be very brief. 
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Senator Morsr. The record will show that Senator Prouty is au- 
thorized to file a series of questions for the printed record, and with 
the opportunity given Mr, Haggerty to file his written answers to the 
questions, and I now accept the request, without objection, of the Sen- 
ator from Vermont and I request this witness to proceed forthwith to 
prepare the answers to the questions. I think that the answers to the 


questions ought to be submitted to this subcommittee not later than 
July 1 at 5 p.m. 


Mr. Haceerry. All right. 
(Memorandum from Louis Sherman, general counsel, Building 
C inal ruction Trades Department, AFL-CIO, in response to the re- 
quest of Senator Prouty, follows :) 


QUESTIONS SUBMITTED BY SENATOR PROUTY 


1. Would S. 2643 legalize a strike to get or enforce a hot cargo agreement? 

2. If S. 2643 is adopted would the Moore Drydock criteria still apply in a 
situation where you have construction workers and nonconstruction workers 
employed at the same site? 

3. Do you agree with the interpretation Labor Department witnesses have 
given the words “nothing contained in clause (B) of this paragraph 4 should 
be construed to make unlawful, where not otherwise unlawful’? In the view 
of Under Secretary O'Connell and Acting Solicitor Nystrom these words mean 
that the proviso in S. 2643 will not come into play if the strike or other conduct 
in question is a violation of any Federal law. 

4. Suppose that the Sheet Metal Workers enter into an agreement with their 
employer which provides that they will not work on certain equipment or work 
with certain materials unless they bear the label “Made by members of the Sheet 
Metal Workers Union.” Suppose further, that the employer has brought into 
the jobsite materials which bear the label “Made by the Steel Workers Union.” 
The Sheet Metal Workers throw up a picket line and the employees of all sub- 
contractors at the construction site refuse to go to work. Would this strike be 
lawful if S. 2643 is enacted into law? 

5. Suppose that we have a manufacturer who wants to build an addition to 
his plant. He hires a contractor who has a couple of subcontractors to do part 
of the work and the manufacturer’s own employees will also be working on the 
job. One of the subcontractors is nonunion. An organizational picketing sign 
goes up and some of the manufacturer’s employees refuse to go to work. Would 
the picketing have to follow the Moore Drydock criteria insofar as the employees 
of the manufacturer are concerned? If not, why not? 

6. Suppose the manufacturer of a product, because of the product’s special 
nature, has made it a practice to have its own employees install the product at a 
construction site. Suppose, also, that the manufacturer’s employees who install 
the product at the jobsite are nonunion. While the workers of the manufacturer 
are busy installing the product at the jobsite a union that wants to organize the 
manufacturer’s workers starts picketing at the jobsite and the job closes down. 
Would the picketing and the strike be legal under S. 2643? Can you tell me in 
what circumstances it might be legal and in what circumstances it might be 
illegal? 

7. Suppose that under existing law we have some construction work going on 
under a joint venturer arrangement. Can the employees of one joint venturer 
picket a whole jobsite without regard to the Moore Drydock criteria? What 


change, if any, does the presence of the words “joint venturer” make in existing 
law? 
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8. Do you agree that where we have an owner dealing with several prime con- 
tractors and there are no subcontractors at the construction site that S. 26438 
would not come into play? If not, in what circumstances would it come into play 
and in what circumstances would it not come into play? 

9. According to responses received from Labor Department witnesses, if 
S. 2648 is enacted into law there will be some cases where it will be lawful for 
a union to strike but unlawful for the union to threaten to engage in the same 
type of strike. Do you agree with this interpretation of S. 26437 

10. In your judgment could the words “the site of the construction” be 
construed to mean an entire missile base 20 miles square? 

11. Isn’t the principal justification for S. 2643 which labor organizations 
have tried to advance, the concept that the building trades are handicapped in 
their efforts to organize employees at construction sites and that S. 2643 will 
remove from the law some of the handicaps? 

Do you agree, however, that the bill has a somewhat larger scope than this 
and that it gives unions authority to perform certain acts which are now unfair 
labor practices? In this regard, I am referring to situations not only where 
we have nonunion and union subcontractors on the same job but also where we 
have a completely unionized project. 

12. Suppose we have a situation where a manufacturer in a given community 
is paying what unions consider to be substandard wages. Suppose, also, that 
the manufacturer trucks some materials or equipment to a construction site 
where other employers are engaged in the construction of a building. The union 
employees at the construction site refuse to work with the material or equipment 
on the theory that by so doing they are contributing to low wage standards 
within their own city. Would this refusal be made legal conduct if S. 2648 is 
enacted into law? In your judgment in the situation previously cited, is the 
dispute directed at the employees’ own employer or is it directed at the manu- 
facturer? 


MEMORANDUM From LoviIs SHERMAN, GENERAL COUNSEL, IN RESPONSE TO QUES- 
TIONS BY SENATOR PROUTY 


Senator JOHN F. KENNEDY, 
Chairman, Subcommittee on Labor of the Committee on Labor and Public Wel 
fare, U.S. Senate, Washington, D.C. 


Deak SENATOR KENNEDY: The following answers to the questions formulated 
by Senator Prouty are presented in accordance with the request of the subcom- 
mittee : 

1. It is assumed that the reference to the so-called hot cargo agreement has 
been made with respect to an agreement otherwise lawful under section 8(e) of 
the act. Section 8(b) (4) (A) makes it an unfair labor practice to engage in de- 
fined labor activity where an object is to secure an agreement prohibited by sec- 
tion 8(e). Since the agreement in question is not prohibited by section 8(e), the 
unfair labor practice section does not apply. This opinion is consistent with the 
clear and explicit statement made by Congressman Thompson of New Jersey, @ 
member of the conference committee, on the day the conference report (Labor- 
Management Reporting and Disclosure Act of 1959) was voted upon. S. 2643 
would not alter this result. 

If a strike is otherwise allowable by S. 2643 it would not become illegal because 
the conduct complained of was in violation of an agreement legal under section 
s(e). 

2. The original Moore Prydock decision of the National Labor Relations Board, 
in accordance with its true intent as a rule of evidence, would be available in a 
situation where employers engaged in the building and construction industry are 
involved at the same site upon which employers not so engaged are also involved. 
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3. It is our view that the phrase “where not otherwise unlawful” appearing 
at line 7 of page 1 of the bill is intended to make it clear that the enactment of 
the bill will not legalize strikes or picketing which are unlawful under other 
sections of the act, such as violence. 

4. S. 2648 does not validate product boycotts involving labor disputes located 
at places different from the site of construction. 

5. The answer to this question is the same as the answer to question No. 2. 

6. Organizational picketing in the situation described would be subject to the 
requirements of section 8(b)(7). The picketing would be legal if it satisfied 
the original Moore Drydock case even if the job shut down. A similar result 
would obtain under the proviso if the facts in the case brought the employer 
within the scope of the phrase “in the construction industry.” The majority 
report of the House Education and Labor Committee (86th Cong., 2d sess., Rept. 
1556, pt. 2, p. 14) describes the limitations on the quoted phrase. 

7. If the phrase “joint venturers” is given a restrictive meaning under common 
law concepts, the enactment of the bill in this regard would not affect the current 
legal situation, since joint venturers are considered to be one single employer 
under the act. The basic reason for the legislation is to be found in the unique 
facts of the building and construction industry which are described at length 
in the 1954 report of the Senate Committee on Labor and Public Welfare. As 
there stated (at p. 11), “a labor dispute originating between one of these em- 
ployers and his employees in fact constitutes a dispute with all of the employers 
just as if all were copartners in the legal sense in a single business enterprise.” 
See page 10 of this report for use of the phrase “joint or common venture” as 
applicable to contractors on a building site project who are not in the strict legal 
relationship of a “joint venture” within the common-law meaning of those words. 
See also hearings before the Subcommittee on Labor of the U.S. Senate Committee 
on Labor and Public Welfare (1958) at page 782. It is respectfully submitted 
that the phrase “joint venturers” should be given a commonsense and realistic 
meaning consistent with the purpose of the bill in accordance with the dissenting 
opinions in the Denver Building Trades case and the case of IBEW Local 501 v. 
NLRB and the studies of this committee. 

It is also respectfully submitted that the legislative history in 1959 with 
respect to the interpretation of the proviso to section 8(e) applicable to the 
building and construction industry shows that Congress did not intend to utilize 
the similar language of that proviso to grant relief which could be avoided by 
the manipulation of legal contractual relationships. Thus it was said that “the 
proviso is also applicable to all other agreements involving undertakings not to 
do work on the construction project site with other contractors or subcontractors 
regardless of the precise relation between them” (legislative history, p. 1433). 
It is apparent that if this view were not adopted here, the intent of S. 2643 would 
be easily frustrated. 

8. The answer to question 7 has been expanded to include the situation 
described here. 

9. If the conduct is lawful, statement of intent to engage in the conduct cannot 
be considered unlawful. 

10. It is respectfully submitted that no legislation can be drafted in such 
manner as to be determinative of all possible future cases. The judiciary depart- 
ment of the Government must, of necessity, apply the language of the statute to 
concrete factual situations as they arise. It does not appear appropriate from 
the standpoint of legislative draftsmanship to define a construction site in terms 
of linear or square measures of distance. It is apparent that a much smaller 
area than that described in the question may involve more than one construction 
site. Each case will have to be decided on its own facts by the administrative 
agency, in the first instance, and, finally, by the Federal judiciary. 
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11. The scope of allowable strikes or picketing is limited by the phrase “a 
labor dispute, not unlawful under this act or in violation of an existing collective 
bargaining contract, relating to the wages, hours, or other working conditions 
of employees at such site by any of such employers.” Such a dispute may 
involve employers who are in relationship with the union, have been in such 
relationship in the past, or which never had such relationship. 

12. The subject matter of this question is covered by the answer to question 
No. 4. 

Sincerely yours, 
Louis SHERMAN, 
General Counsel, Building and Construction Trades Department, AFL- 
C10. 

Senator Morse. Senator Goldwater ? 

Senator Gotpwater. Mr. Haggerty, I agree with you that the rec- 
ord should be made on legislation of this kind. 

I think you would agree in your fair way that we can’t just jump 
into this and in 2 or 3 days of hearings pass on the validity of legisla- 
tion that has such far-reaching effects. I don’t agree that the record 
has been made in the Senate. 

We have not had any hearings on this subject since the 1954 attempt 
to amend the Taft-Hartley Act, and as you know in that year the 
reversal of the Denver case was included, and that entire bill was 
sent back to the committee by the Senate. 

In the absence of this record, I think it would be to your advantage 
and to the advantage of all interested parties to have more hearings 
than we are obviously going to be able to get this year. 

It is regrettable to me that we had to wait until the last week of the 
Congress to get on to such an important matter as this. 

I understand very well that the administration has backed this 
posal, that the leadership of both Houses have committed themse ve 
that action would be taken on this bill. But we have not had the 
opportunity to hold adequate hearings on it, and I am hopeful that 
wa we attempt to pass this bill the Senate can establish a record. 

Last year, I might inform you as you well know, the administra- 
tion bill did contain this precise language that the Kennedy bill has 
in it. I disagreed with that section of the bill and made my position 
known at the time. 

However, when we attempted to offer that, the administration bill, 
as a substitute in the subcommittee and later in the full committee it 
was rejected by the committee. 

Later, on the floor of the Senate, as I related earlier today, we made 
an attempt to offer the administration bill as a substitute which would 
contain this same language you are talking about today, and that was 
Soo 

ust wanted to make that perfectly clear for the record, because 
the aac is not in the position to be able to discuss this intelligently 
when you are the weet witness we have heard on this, with the ex- 


ception of a very brief colloquy to which I will refer occurring last 
year, but nothing else since 1954. 
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I wanted to address this question to—— 

Mr. Haacerry. Senator, could I answer that by saying I have been 
informed by counsel here there were hearings held on this subject 
matter in 1958 by the Senate committee ? 

Senator Gorpwarer. In 1959 there was a brief reference to this 
subject in the hearings on the Kennedy-Ervin bill. It is not my recol- 
lection that we held them prior to that. 

Mr. Haageerty. Could I have Mr. Sherman answer that question? 

Senator Gotpwater. Yes. 

Mr. Suerman. Mr. Senator 

Senator Morse. You testified at length in 1958 as part of the Ken- 
nedy-Ives bill? 

Mr. Suerman. Yes, Mr. Senator, actually there was testimony 
given by President Gray, testimony given by Mr. Rooney, and I be- 
lieve it was a matter of quite some consideration by the committee. 
As a matter of fact there was some rather acute comment later in the 
hearings. I have the hearings right here if you want me to hand 
them up. 

Senator Gotpwater. I could be mistaken in my recollection but I 
am trying to find evidence and I don’t find any evidence, extensive 
evidence on the matter and all I have been able to find is a colloquy 
between Senator Kennedy and Mr. Gray and you. 

Mr. Suerman. That is correct, that was in 1959. 

Senator Gotpwater. I want to get to that. 

Mr. SuHerman. But preceding that there was testimony given by 
parties. 

Senator Gotpwarer. Yes. 

Senator Morss. I want the record to be perfectly clear, I don’t 
want to interrupt you but I remember extensive discussion of it in 
connection with the Kennedy-Ives bill in 1958. 

Senator Gotpwater. If that is the case certainly I will stand cor- 
rected but it slipped my mind. I wanted to allude, Mr. Sherman, to 
the discussion last year which appears on page 502 of the hearings 
before the Subcommittee on Labor. I forget just what date this was, 
but that is not important. 

(By direction of the chairman, the following testimony submitted 
by Richard Gray is reprinted here for the completion of the record :) 

Senator KENNEDY. Mr. Gray, I want to thank you for that statement very 
much. I want to ask your opinion of the language of the administration bill 


ostensibly aimed at the Denver Building Trades case. Do you feel that the 
language would give you the relief you want? 


Mr. Gray. We prefer the language in S. 505. You are talking about the 
secondary boycott provisions? 
Senator KENNEpY. Yes. 


Mr. Gray. No, sir; I don’t think it would give us the relief that we are after. 


Now that is just a prelude to a discussion that you had shortly 


thereafter, but in my recollection S. 505 had nothing in it about the 
reversal of the Denver case. 
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Mr. Suerman. That is correct, Mr. Senator, the proposal to reverse 
Denver Building Trade was not in §. 505, I think it was—— 

Senator Gotpwarter. It was in the administration bill. 

Mr. SuermMan. Yes, it was. 

Senator Gotpwater. Now, further down you, in supporting Mr. 
Gray, and I will read, just eliminate the first sentence, you say— 





And if I may say to supplement what President Gray has said in connection 
with your question on the secondary boycott, that as I recall the language in 
S. 748 it is rather carefully drawn to apply only to situations of joint venture 
and relationship between contractor and subcontractor. If I got the broad 
effect of President Gray’s statement, and I think I did, he is talking about the 
job as a single entity, and that section could be very easily evaded by having 
a contractual relationship in the case of a nonunion employer being directly 
with the owner rather than with the general contractor or as a part of a joint 
venture. 

Now, do you feel the same today about the language in the Ken- 
nedy bill as you did a year ago and as Mr. Gray did that it would 
not accomplish what you want ? 

Mr. Suerman. Well, Senator, the principal reason for the objec- 
tion that was stated appears a little later on in the testimony and that 
was in S. 748 there had been a proposal to limit the right of organiza- 
tional picketing and in particular to require that organizational 
picketing could not be maintained unless there was a substantial 
interest displayed by the employees involved before such picketing 
took place. 

I believe that appeared at section 504 of S. 748. It was our feeling 
that although the administration was making an effort to redefine 
the secondary boycott section, the net result, particularly because of 
this particular provision that I have just mentioned, would not be help- 
ful to us. 

As some of the gentlemen of the building trades put it, we were 
getting something with one hand, and it was being taken away with 
another. 

Now, that same objection does not obtain this year because although 
there have been severe restrictions placed on the organizational picket- 
ing rights of labor, including the building trades, by the Labor-Man- 
agement Reporting Disclosure Act of 1959, nevertheless this particular 
restriction was not included; in other words, the conditions of limit- 
ation of the rights of organizational picketing are not based upon a 
showing of substantial interest on the part of the employees involved. 

Senator Gotpwater. Then you—yes, go ahead. 

Mr. Suerman. With respect to the other item that you mentioned, 
sir, in the beginning there about the scope of the definition, I ma 
say that we are concerned about the limitation.. We feel that the bill, 
even if it were so limited, is certainly a helpful thing to us, provided 
that the organizational picketing restriction is not of the type that was 
in S. 748. 

Furthermore, as a result of the legislative discussions which were 
had last year, and in particular with respect to some of the statements 
which were made in the legislative history concerning the scope of 
8(c) and particularly the exception to 8(e), applicable to the build- 
ing trades, where, as I recall it, references were made to contracting 
and subcontracting relationships without regard to the particulari- 
ties of such relationships, we have the feeling that perhaps the bill 
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might be given a broader construction than has been indicated when 
we testified in 1959. 

Senator Morse. Barry, would you permit an interruption to supple- 
ment a point already made? 

In regard to our discussion about the Kennedy-Ives bill and the 
Kennedy-Ervin bill 

Senator Gotpwarer. Yes. 

Senator Morse. The Kennedy-Ives bill clearly had a provision that 
would have covered the subject matter and we did have considerable 
discussion in 1958 with regard to it. In 1959, there was the point of 
view which I never accepted, and which started my first major dis- 
agreement with the legislative counsel of AFL-CIO, that the bill last 
year should be largely limited to the reporting and reform provisions. 
Tt was always my position, that it ought to have included major 
changes in the Taft-Hartley because I don’t think you can separate 
these two subject matters. But the legislative program last year was 
to drop major amendments to Taft- Hartley of which situs picketing 
would have been one, on the basis of an understanding that once the 
disclosure act was out of the way, we could take up Taft-Hartley 
revisions separately. 

I thought then it was a major blunder in legislative strategy and 
time has ] proven me right in regard to it, but that just happens to be 
the history as to why the Kennedy -Ervin bill did not contain a situs 
picketing section. 

Mr, Suerman. If I may comment, Mr. Senator 

Senator Morsr. Yes. 

Mr. Suerman. I think President Gray in his previous appearance 
indicated that the only reasons why the situs picketing bill which 
we thought was so necessary to the building and construction trades 
was not included in S. 505 were considerations of legislative feasi- 
bility, not questions of desirability, advisability, or need. I am there- 
fore saying something which is fairly close to what you said. 

Senator Morse. I want to make it perfectly clear, so far as my con- 
versations are concerned, Mr. Gray never took the position that situs 
picketing should not have been included. 

Mr. Suerman. Thank you, Mr. Chairman. 

Senator Gotpwater. Thank you, Mr. Chairman. Just to keep the 
record straight, I agree wholeheartedly with my friend from Oregon 
that we should have considered the Taft-Hartley amendment separate 
from the reporting procedure and in fact there was an amendment 
offered on the floor of the Senate by Senator Ervin to do just that. 

Senator Morse. You don’t mean you agree with me? I took the 
position they should have been included. ‘T think that was one major 
legislative mistake that was made, and we are reaping a harvest as a 
result of it. 

Senator Gotpwater. I would refer again to my comments earlier 
that an effort was made in subcommittee, full committee, and on the 
floor of the Senate, I must say I would oppose them, but the effort 
was made to get the common situs provision in the bill, and it was 
rejected by the Senate. 

It got into the conference, well, frankly, nobody knows just how 
it got into the conference discussion but we woke up there one morn- 
ing and there it was and that, as you know, nearly broke up the 
conference. 
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Just before I finish and get back to what we were talking about, 
Mr. Sherman, you feel that even though the language of the Kennedy 
bill today is still restrictive, that it is agreeable to you in the absence 
of any language such as is contained in 504? 

Mr. Suerman. Well, I think that is the principal point. In other 
words, that with the absence of the restrictive language in section 
504 the Kennedy-Thompson bill which was drawn from 8. 748 would 
be a contribution to the situation. 

Senator Gotpwarer. Would you want to attempt to amend that to 
broaden its interpretation or do you think that would be unwise? 

Mr. SuHerman. Well, Mr. Senator, we have given some thought to 
that, and I think I can say that the bill as it stands is satisfactory to 
us, although we may have some small differences on the question of 
what it really means. 

Senator Gotpwater. Thank you very much. 

Senator Morsr. The Senator from West Virginia ? 

Senator Ranpotpu. I do not wish to be repetitious, but in good 
humor. Mr. Haggerty, I call your attention to a fact, which I dis- 
cussed with Senator Goldwater. You made repeated reference to the 
enactment of the Landrum-Griffin Act. The Landrum-Griflin bill 
never became law and I believe that you, as well as others who speak 
of it as an act, should refer to it correctly as a bill which passed the 
House of Representatives. The five Senators present were members 
of the Senate conference committee. We met with the conference 
committee of the House. In the conference there were some 16 
changes made in the measure which passed the House, and ultimately 
the recommendation of the conference was agreed to by both the 
House and the Senate, and became law. As we talk of related matters 
I am not out of order in again recalling to the attention of the wit- 
ness the fact, and it is a fact, that the Landrum-Griffin bill is not the 
law. It wasa bill passed by the House. 

Mr. Haccerry. Senator, I accept your correction and admonish- 
ment and in the future we will correct it. 

Senator Ranpoten. You are very fair. Thank you. 

Senator Morse. I may say I am not interested in form, but in 
substance. 

Senator Ranpotru. I am interested in both so we can have the 
correct determination. 

Senator Morse. You are giving it from your standpoint. 

Senator Ranpotrn. It is important to do so. 

Senator McNamara. I think it is important, and I think the state- 
ment of the Senator from West Virginia is absolutely correct, the 
Senate never voted on the Landrum-Griffin bill and it never came up 
for consideration. 

Senator Morsr. As the Senator from Arizona said the Senate voted 
for 90 percent of it. 

Senator McNamara. That is not true. 

Senator Morse. That’s true. 

Senator McNamara. Because it was a great deal of the Senate bill. 
It happened to have provisions common with the House. 

Senator Morse. A great deal of the Senate bill, modified by un- 
fortunate provisions of the Landrum-Griffin bill, but I don’t see that 
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we accomplish anything by referring to what we got in the way of 
legislation. 
Senator McNamara. I think it is important. 

Senator Morse. I am glad to give the Senator the opportunity to 
express his view. But every time the statement is made the Senator 
from Oregon intends to express his counter point of view. 

Any further questions? 

Senator Provry. I have several questions which I have already ob- 
tained permission to incorporate in the record. 

Senator GoLpwATerR. I might ask one more. 

Do you recall, Mr. Sherman, back in 1953 or 1954 we met with Sen- 
ator Smith and Senator Taft and Mr. Gray and a number—George 
Meany and a number of the large contractors over in the old Supreme 
Court room and we decided that the only way we could solve the di- 
lemma which you fellows are in and I have to admit you are in one 
under the Taft-Hartley, would be to take you out of the Taft-Hartley 
for a period of 2 years at the end of which you and the industry would 
come back with a labor-management act to propose to the Congress? 

Mr. Suerman. Mr. Senator, I was not present at that meeting but 
I have heard about the meeting. 

Senator Gotpwarer. Would you still be interested in something 
like that if we could ever arrange it? 

You know that you can’t operate under the Taft-Hartley even if 
you get this through; you are still in trouble. 

Mr. Haccerry. There is no question about being in trouble, Sena- 
tor, we have been for quite a while. With respect to your suggestion, 
I think it would require very mature and careful consideration and 
I certainly would not reject ‘just automatically. 

Senator GotpwaTer. It is something we might consider in the com- 
ing year to sit down and talk about. 

Mr. Hacecerty. Yes. 

Senator Morse. If I can have the attention of the Senator from 
Arizona at the moment. It is almost 10 o’clock. I wonder if the 
Senator from Arizona would forgo his objection to continuing, be- 
cause the first part of the session of the Senate this morning is the 
morning hour and as we know that does not involve any controversial 
matter. We have quite a few witnesses here from out of town whom 
we would like to hear and whom the Senator from Arizona is very 
anxious to hear. I wonder if we could get permission of the Senator 
from Arizona to continue our hearing ‘after 10 o'clock. 

Senator Gotpwarer. I hate to disappoint my good friend from 
Oregon; knowing how conscientious he is about the rules, he will 
understand my position. 

I have maintained all along that these hearings should have started 
back in January, and we would have had a bill up or down by now, 
so I must object to the subcommittee continuing even though I know 
it puts some of the witnesses in an inconvenient position. 

Senator Morse. The Senator is certainly within his procedural 
right, but I want to serve notice on my colleagues of the subcommittee 
that at the next meeting of the subcommittee after we have heard as 
many witnesses as time will permit, the Senator from Oregon is 
going to move that the subcommittee request other witnesses to file 
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their statements and that we close the hearings and report the bill 
to the full committee. 

The hour of 10 having arrived, we will stand in recess until to- 
morrow morning at 9 o’clock. 

(Whereupon at 10 a.m., the subcommittee recessed, to reconvene 
at 9 a.m., Tuesday, June 28, 1960.) 
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TUESDAY, JUNE 28, 1960 
U.S. Senate, 


SUBCOMMITTEE ON LaBor 
OF THE CoMMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 9:15 a.m. in room 
4932, New Senate Office Building, Senator Wayne Morse peonee 

Present: Senators Morse (presiding), McNamara, Randolph, Gold- 
water, and Prouty, members of the subcommittee, and Senator Clark, 
member of the full committee. 

Also present: Senator Strom Thurmond of South Carolina. 

Committee staff members present: Stewart E. McClure, chief clerk ; 
John S. Forsythe, general counsel; Samuel V. Merrick and Edward 
Friedman, associate counsels; and Ralph Dungan, professional staff 
member; Michael Bernstein, minority counsel; and G. F. Randolph, 
associate minority counsel, 

Senator Morse. The hearing will come to order. 

The chairman would have the record show that the following mem- 
bers of the Senate Labor Committee are present: The distinguished 
Senator from West Virginia, Mr. Randolph; the distinguished Sena- 
tor from Pennsylvania, Mr. Clark; and the distinguished Senator from 
Arizona, Mr. Goldwater; and the chairman. 

The chairman notes a quorum is present and will call the first 
witness. 

Senator Gotpwater. Mr. Chairman, I would like to raise a point of 
order. 

We haven’t ever determined just what the rules mean in this. Rule 
d Says: 


For the purpose of conducting public hearings (including the taking of sworn 
testimony) a quorum shall be determined as follows: 

For the full committee—five members actually present. 

For seven-member subcommittees—three members actually present. 


Do you hold that any member of the full committee is a member of 
the subcommittee ? 

Senator Morsr. May I say to my good friend from Arizona that one 
of the long established principles of court is never to rule on a point 
it Is not necessary to rule on in order to decide a case. We have three 
members of the subcommittee present, the Senator from West Virginia, 
Mr. Randolph; the Senator from Arizona, Mr. Goldwater; and the 
Senator from Oregon. ‘There being a quorum in the room, the chair- 
man does not have to rule on the point of order, and therefore I think 
we ought to proceed on the basis that we, in fact, have a quorum 
present. 
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Senator Gotpwater. Will the Senator from Oregon agree that if 
the Senator from Arizona departed from the room there would not 
be a quorum under the meaning of the rules? 

Senator Morse. Well, I never cross a bridge until I get to it. 

Senator Gorpwarter. Well, I might step out of the room, and I 
am going to protest the holding of a subcommittee hearing without 
three members of the subcommittee present. 

Senator Morse. I do not think the Senator can do it very effectively 
out of the room. 

Senator Gotpwater. Well, I will stand in the doorway. 

Senator Morse. So long as you are within the precinct of the—— 

Senator Gotpwater. The rule is “being here.” 

Senator CLark. Will the Senator yield? 

Senator Gotpwarter. I will be happy to. 

Senator Crark. I wonder if the Senator from Arizona would mind 
stating for publication why he objects to the terms of acting public 
business when the Senate is not in session ? 

Senator Gorpwater. Yes. I have stated it many times. I do not 
think hearings on this measure should be held at this late date, and 
TI certainly think the sponsor of the legislation should be in attendance 
in at least one or two of the hearings. He is not here and he has 
not been here. And I think out of deference to Senator Kennedy 
we should wait until he gets here. 

Senator CiarK. I am sure Senator Kennedy would be very grateful 
to the Senator from Arizona, 

Senator Morsr. Will the Senator from Arizona permit me—I am 
not at all concerned about authorship, but I do not think he ought to 
read my name completely off this bill. The Senator from Oregon 
also has a similar bill before the committee. 

Senator Gorpwater. Well, I realize that, and I want to congratu- 
late the Senator in his assiduous attention to this. I am sure that 
the people who are very interested in this, those in the construction 
unions, are very well aware who has been backing this bill in this 
committee, and I congratulate him for taking such 2n interest in it. 

Senator Morse. I ‘always try to protect ‘the legitimate rights of 
labor and management. I think I am protecting the legitimate rights 
of both in holding this hearing. This morning gives the contractors 
an opportunity to make their case. 

Well, the acting chairman is going to proceed with the hearing. 
May I say that the Senator from “Arizona 

Senator Gorpwarter. Will the Senator yield? 

Senator Morse. Yes; I will be glad to. 

Senator Gorpwater. Will the Senator agree that if the full com- 
mittee decides that it is necessary to have members of a subcommittee 
present, that the hearing of today will not be published, will not be 
counted as official ? 

Sen: itor Morse. If the majority of the full committee should reverse 
the chairman of the subcommittee on the ruling I am about to make, 
the chairman of the subcommittee will be in a bad way and will have 
been reversed. That ] happens sometimes, 

Senator CrarK. Let’s cross that bridge when we come to it. 
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Senator Morse. Before I make my final ruling I am going to read 
the rules and then decide. Rule 5 reads: 

For the purpose of conducting public hearings (including the taking of sworn 
testimony) a quorum shall be determined as follows : 

(a) For the full committee—five members actually present. 

(0) For seven-member subcommittees—three members actually present. 

(c) For five-member subcommittee—two members actually present. 

Now the chairman is a good enough lawyer to know that this lan- 
guage is somewhat ambiguous. But in view of the fact that in our 
committee we permit proxy voting on the part of absentees, and a sub- 
committee is, after all, an agent of a full committee and acting for the 
principals of the full committee at all times, it is the Chair’s rulin 
that Senator Clark, a member of the full committee, having joine 
the subcommittee this morning, makes a quorum present within the 
spirit and the intent and the purpose of rule 5, and on the basis of that 
ruling I shall proceed with the hearings this morning. I understand 
that at the first meeting of the full committee, the committee will, if 
asked, either support the ruling or reverse the ruling. I want the Sen- 
ator from Arizona to know that I am completely impersonal when I 
say this. I recognize the right of the Senator from Arizona to use all 
of his parliamentary rights in the Senate under the rules to seek to 
prevent a completion of these hearings prior to our adjournment be- 
cause the Senator from Arizona sincerely and honestly believes this is 
bad legislation and he feels that under the circumstances, in carrying 
out his duties as a Senator, he should exercise his rights as a Senator 
to use his procedural privileges to prevent the passage of the bill. I 
respect that right. As the Senator knows, I would be the first to de- 
fend him in it if anyone sought to take his right away. 

However, as the acting chairman of the subcommittee, I also have 
the duty to the full committee and to the Senate to do everything I 
can within reason and a spirit of fairness to proceed with these hear- 
ings, and therefore I have to do what I can to counter the procedural 
tactics of the Senator from Arizona. I do say that by giving the bene- 
fit of the doubt in favor of a liberal interpretation of this rule. There- 
fore I rule that the subcommittee is in order and we will proceed with 
the hearing. 

Senator Gotpwarer. Mr. Chairman, I recognize the rights of the 
majority just as I recognize the rights of the minority, and I recognize 
the Senator’s constant attention to the rights of minorities, and I thank 
him for his recognition that I do have those rights. It is only because 
I represent such an infinitesimal minority in the Senate that I resort 
to these tactics. I realize that there are votes on the subcommittee and 
on the full committee to pass this bill out of both without any opposi- 
tion at all. 

Now because the Senator has ruled and it is in his power to rule that 
the distinguished Senator from Pennsylvania being here constitutes a 
quorum, I am going to have to stay. I will endure that stay but 

Senator Morse. I will enjoy your company. ’ 

Senator Gorpwater. But I am going to ask that the chairman of 
the full committee at the first meeting make an interpretation of this. 
And I would say this, I think it is time this committee started oper- 
ating under rules. I have served on a lot of committees, and I have 
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never served on a committee that paid so little attention to its written 
rules as the Senate Committee on Labor and Public Welfare. In fact, 
I think we need some more rules. 

Senator Morse. I want to say to the Senator from Arizona I myself 
will raise this point of order that the Senator has raised at the very 
beginning of the full committee meeting. I owe it to the Senator 
from Arizona. I agree with him that this ambiguous rule should be 
clarified, and I think we should clarify it at our first meeting, and I 
shall recommend that we remove the ambiguity by making perfectly 
clear that any member of the full committee can come to a meeting 
of a subcommittee in order to make a quorum. I think that is within 
the spirit and intent of the rule. 

Our first witness this morning will be Mr. Charles Keller, Jr., chair- 
man of the labor committee, Associated General Contractors of 
America. 

Mr. Keller, we are delighted to have you with us. You may take 
the witness chair and proceed in your own way, and bring with you 
such associates as you care to. Then for the purpose of the record 
would you identify your associates so that in case there is any colloquy 
we will have his name on the record. 


STATEMENT OF CHARLES KELLER, JR., CHAIRMAN, ASSOCIATED 
GENERAL CONTRACTORS LABOR COMMITTEE, ASSOCIATED GEN- 
ERAL CONTRACTORS OF AMERICA; ACCOMPANIED BY WILLIAM 
E. DUNN, ASSISTANT EXECUTIVE DIRECTOR OF THE NATIONAL 
STAFF, AND JOHN J. RILEY, OF THE NATIONAL STAFF, ASSO- 

CIATED GENERAL CONTRACTORS OF AMERICA 


Senator Gorpwater. Mr. Chairman, may I read a telegram, a short 
one, into the record ? 

Senator Morse. The Senator from Arizona is recognized. 

Senator GotpwaTerR. This isa telegram I have received: 

After having been told that only representatives of national associations would 
be permitted to testify on S. 2643, “Situs Picketing,” and we have submitted 
a written statement, committee staff member called last night requesting witness 
appear 10:30 this morning. Impossible to arrange on such short notice. Request 
opportunity to testify on more notice against this bill which will permit secondary 
boycott in the construction industry despite legal and practical distinction 
between general contractors and subs. Avowed purpose of proponents is we feel 
sure to force employers to closed-shop type practices in entire construction in- 


dustry by building trades union. 

Signed by John Knott, the president of the Associated Builders 
and Contractors of Maryland, Inc., 2323 Maryland Avenue, Baltimore. 

Senator Morse. It is noted in the record, and we will refer to it in 
executive session. 

You may proceed, Mr. Keller. 

Mr. Ketter. I am a contractor engaged in building and engineer- 
ing construction work in the New Orleans, La., area. I am past 
president of the New Orleans chapter, AGC, and for the past 10 
years have been chairman of the chapter’s labor committee which 
negotiates with the local building and construction trades council for 
labor agreements with the various building trades crafts. I appear 
before you as chairman of the Labor Committee of the Associated 
General Contractors of America. The AGC is a trade association 
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of over 7,300 of the leading general contractors doing business in all 
of the 50 States and in many foreign countries. 

Our association strongly opposes the enactment of S. 2643. In my 
individual capacity as a contractor and one who has always em- 
ployed members of the building trades unions, I think that this bill 
is wrong for the construction industry, wrong for the members of 
the building trades and wrong for the general public. There are 
many things about this bill which are harmful from the standpoint 
of the responsible union official who has the best interest of his mem- 


bership and the public in mind. I shall develop each of these points 
later in my statement. 


First, let me say that much that has been said about this bill, both 
for and against, has been more emotional than factual. That is be- 
cause it is highly controversial. Frankly, we are unable to under- 
stand what some of its provisions mean and without a full explana- 
tion of what is intended, we can only feel apprehensive about any 
proposed legislation which attempts to ane with the secondary 
boycott provisions of the Labor-Management Relations Act. 

[ woud like to file a bill of particulars with my statement pointing 
out the main objections which our association has to this bill. 

Senator Morse. That request will be granted. You may file any 
supplementary statements you care to. 

Mr. Ketier. Thank you. 


(Memorandum of the Associated General Contractors, Inc., in re- 
sponse to request by Senator Prouty follows :) 


Question 1. Suppose a union strikes at a construction site in an effort to get 
a union security agreement. Suppose, also, that this strike takes place in a right- 
to-work State. Would there be any conflict between the provisions of S. 2643 
and the State right-to-work statute permitted by section 14(b) of the Taft- 
Hartley Act? 

Answer. Yes. There would be a conflict between S. 2643 and the State right- 
to-work law for these reasons: 

(a) Under Federal law as would be amended by S. 2643, a primary strike by 
union for a union security agreement from the primary employer would not be 
unlawful. S. 2648 states that the primary strike must not be unlawful “under 
this Act” in order to permit secondary strikes or boycotts pressured against other 
employers on the same site. 

(b) The same primary strike would be unlawful in a right-to-work State and 
appropriate relief could be obtained under State law by virtue of section 14(b) 
of Taft-Hartley Act. 

(c) The conflict would arise in that relief could only be obtained in the State 
courts for the primary employer, whereas no relief could be obtained by sec- 
ondary employers under either the State law or the Federal law because the 
strike by the union would be a labor dispute which was not unlawful under 
the act. 

(d) While the language of S. 2643 granting the right to secondary strikes 
contains the limitation that such strikes must not be “otherwise unlawful,” the 
fact remains that this limitation is ambiguous and a Labor Department attorney 
has testified that it meant “otherwise unlawful under Federal law only.” 

Example: On a construction site manned by general contractor G and his sub- 
contractor S in a right-to-work State, union U strikes S for union security agree- 
ment (a primary dispute). Under the State law, S could obtain relief in the 
State courts from the union strike. However, under the language of S. 2643 as 
proposed Federal law, union U could continue a strike against G to force him to 
get rid of S, and G would be without any relief under either Federal or State 
law. Thus, union U could effectively accomplish by indirect action against a 
secondary employer what could not be done by direct and lawful action under 


the State law (the closing down of genera] contractor G’s operations until he 
ceased doing business with 8). 
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Comment: S. 2643 would, in effect, permit unions to circumvent section 14(b) 
and in turn all State right-to-work laws. In order to prevent this, S. 2648 must 
contain specific language restating a “savings” clause for section 14(b) as was 
done by Congress last year when the new prehire section [8(f)] was enacted. 
This clause reads as follows: 

“Nothing contained in the amendment made by section 705 of the Labor- 
Management Reporting and Disclosure Act shall be construed as authorizing 
the execution or application of agreements requiring membership in a labor 
organization as a condition of employment in any State or territory in which 
such execution or application is prohibited by State or territorial law.” 

Question 2. Would S. 2643 legalize a strike to get or enforce a hot-cargo 
agreement? 

Answer. Yes. S. 2643 would legalize a strike to get or enforce a hot-cargo 
agreement as long as the hot-cargo agreement pertained to work to be performed 
at the site of construction. 

Question 3. If S. 2643 is adopted, would the Moore Drydock criteria still apply 
in a situation where you have construction workers and nonconstruction workers 
employed at the same site? 

Answer. No. If S. 2643 were adopted, the Moore Drydock criteria would not 
apply in situations where you have construction workers and nonconstruction 
workers employed at the same time because both groups would be employed at 
the “site of construction” and any union, even the CIO, could strike or picket 
so long as their activities were directed at an employer in the construction in- 
dustry at the site of construction. 

Question 4. Do you agree with the interpretation Labor Department witnesses 
have given the words “nothing contained in clause (B) of this paragraph 4 
should be construed to make unlawful, where not otherwise unlawful”? In view 
of Under Secretary O’Connell and Acting Solicitor Nystrom these words mean 
that the proviso in S. 2648 will not come into play if the strike or other conduct 
in question is a violation of any Federal law. 

Answer. No, we do not agree with such interpretations. We believe the term 
should include all unlawful acts whether under Federal or State law. But since 
this is a bill reportedly drawn up by the Labor Department, it would appear 
desirable for Congress to avoid such narrow interpretations through the use 
of clear and unmistakable language in the bill itself. 

Question 5. Suppose that the sheet-metal workers enter into an agreement 
with their employer which provides that they will not work on certain equipment 
or work with certain materials unless they bear the label ‘“‘made by members of 
the sheet-metal workers union.”” Suppose further, that the employer has brought 
into the jobsite materials which bear the label “made by the steel workers’ 
union.” The sheet-metal workers throw up a picket line and the employees of 
all subcontractors at the construction site refuse to go to work. Would this 
strike be lawful if S. 2643 is enacted into law? 

Answer. Yes. S. 2643 would legalize such product boycotts as long as they 
strike an employer in the construction industry at the construction site. Fur- 
ther, such secondary boycotts would be made lawful by an amendment to section 
8(b)4 and would no longer be “unlawful under this act.” It would be a lawful 
primary dispute if S. 2648 were adopted. 

Question 6. Suppose that we have a manufacturer who wants to build an addi- 
tion to his plant. He hires a contractor who has a couple of subcontractors to do 
part of the work and the manufacturer’s own employees will also be working on 
the job. One of the subcontractors is nonunion. An organizational picketing 
sign goes up and some of the manufacturer’s employees, refuse to go to work. 
Would the picketing have to follow the Moore Drydock criteria insofar as the 
employees of the manufacturer are concerned? If not, why not? 

Answer. No. The manufacturer’s employees would not be bound by Moore 
Drydock because even they could strike if they confine their activities to the site 
of construction. It would take long and laborious deliberations to determine 
what was and what was not the site of construction and such delays would 
harm only the general and subcontractor who employed union men. The non- 
union subcontractor would not be hurt. In the end, it would no doubt be deter- 
mined that the strike took place at the site of construction and that it was 
directed at the general contractor to force him to get rid of the nonunion sub- 
contractor. This would become legal under 8S. 2643 and Moore Drydock would 
be out. 

Question 7. Suppose the manufacturer of a product, because of the product’s 
special nature, has made it a practice to have its own employees install the 
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product at a construction site. Suppose also that the manufacturer’s employees 
who install the product at the jobsite are nonunion. While the workers of the 
manufacturer are busy installing the product at the jobsite a union that wants 
to organize the manufacturer’s workers starts picketing at the jobsite and the 
job closes down. Would the picketing and the strike be legal under S. 2643? 
Can you tell me in what circumstances it might be legal and in what circum- 
stances it might be illegal? 

Answer. Yes. The strike by the construction workers would be lawful under 
S. 2643 because it would be directed at an employer in construction; it would 
take place at a construction site, and would be for a lawful purpose under this 
act if section 8(b)4 of this act were amended as proposed in S. 2643. The 
picketing would be a lawful primary dispute up until it was declared unlawful 
by NLRB or some court. It would seem necessary for a separate determination 
to be made concerning the legality of the primary dispute before NLRB would 
move to protect secondary employees (here the union contractors) from sec- 
ondary strikes and boycotts. 

Such strikes or picketing might be held to be illegal after a finding by NLRB 
that the picketing by the manufacturer’s employees was unlawful because they 
had lost an election within the 1 year but such findings of illegality would only 
be the first step in granting long overdue relief to the secondary employer whose 
employees struck him out of sympathy for the union which was organizing the 
manufacturer’s employees. 

Question 8. Suppose that under existing law we have some construction work 
going on under a joint venturer arrangement. Can the employees of one joint 
venturer picket a whole jobsite without regard to the Moore Drydock criteria? 
What change, if any, does the presence of the words “joint venturer” make in 
existing law? 

Answer. (a) Yes. (0b) None. 

Question 9. Do you agree that where we have an owner dealing with several 
prime contractors and there are no subcontractors at the construction site that 
S. 2648 would not come into play? If not, in what circumstances would it come 
into play and in what circumstances would it not come into play? 

Answer. No, because S. 2643 would come into play as long as there were two 
or more employers on the construction site. As written now, S. 2643 would 
apply whenever several employers in the construction industry are in the “rela- 
tionship of contractors * * *.” They would not have to be engaged in a con- 
tractor-subcontractor relationship as the bill is now written. The union pro- 
ponents of S. 2648 intend it to cover all employers at the site even though 
separately engaged. 

The Secretary of Labor has said: 


“A construction job is clearly a single project even though more than one 
employer and one union are engaged in the work, and the law should recognize 
this.” 

Senator Kennedy said of the so-called subcontractor clause: 

“Agreements by which a contractor in the construction industry promises not 
to subcontract work on a construction site to a nonunion contractor appear to 
be legal today. They will not be unlawful under section 8(e). The proviso is 
also applicable to all other agreements involving undertakings not to do work 
on a construction project site with other contractors or subcontractors regardless 
of the precise relation between them. Since the proviso does not relate to section 
8(b) (4), strikes and picketing to enforce the contracts excepted by the proviso 
will continue to be illegal under section 8(b) (4) whenever the Sand Door case 
(357 U.S. 93) is applicable.” 

We know of no circumstance where the present language would not apply 
to several prime contractors. If another meaning is intended, the language in 
the bill itself must be clear and unambiguous. It must read like the statements 
of Congressman Barden who, in contrast to what Senator Kennedy said about 
the subcontractor clause of the new Labor Act of 1959, section 8(e), said: 

“Mr. BARDEN. * * * The first proviso under subsection (b) of section 704 per- 
mits the making of voluntary agreements between a labor organization and an 
employer in the construction industry relating to the contracting or subcon- 
tracting of work to be done directly on the site of construction. 

“This proviso is intended to permit what is now lawful and deals only with 
situations where there is a contractor-subcontractor relationship and not to 
situations where there is no privity of contract between two or more contractors 
on a particular site, such as in the case of co-contractors, each having direct 


contracts with the owner” (105 Congressional Record 16630, Sept. 4, 1959.) 
58874606 
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Question 10. According to responses received from Labor Department wit- 
nesses, if S. 2643 is enacted into law there will be some cases where it will be 
lawful for a union to strike but unlawful for the union to threaten to engage in 
the sume type of strike. Do you agree with this interpretation of S. 2643? 

Answer. Yes. S. 2643 is inconsistent on this and many other points. Thus, it 
would be unlawful to “threaten” to strike but perfectly lawful to actually strike. 

Question 11. In your judgment could the words “the site of the construction” 
be construed to mean an entire missile base 20 miles square? 

Answer. Yes, and even larger ones; also satellite sites. The Labor Depart- 
ment has actually stretched a construction site under the Davis-Bacon Act 
to include supply operations many miles away from the construction job. 

Question 12. Isn’t the principal justification for S. 2643 which labor organiza- 
tions have tried to advance, the concept that the building trades are handicapped 
in their efforts to organize employees at construction sites and that S. 2643 will 
remove from the law some of the handicaps? 

Do you agree, however, that the bill has a somewhat larger scope than this 
and that it gives unions authority to perform certain acts which are now unfair 
labor practices? In this regard, I am referring to situations not only where we 
have nonunion and union subcontractors on the same job, but also where we 
have a completely unionized project. 

Answer. The language of S. 2643 goes far beyond the “reasonable claims” of 
its proponents. It would punish union contractors for real or fancied grievances 
with an entirely separate contractor at the same site who might also have a 
union agreement. 

Question 13. Suppose we have a situation where a manufacturer in a given 
community is paying what unions consider to be substandard wages. Suppose, 
also, that the manufacturer trucks some materials or equipment to a construction 
site where other employers are engaged in the construction of a building. The 
union employees at the construction site refuse to work with the material or 
equipment on the theory that by so doing they are contributing to low wage 
standards within their own city. Would this refusal be made legal conduct if 
8S. 2648 is enacted into law. In your judgment in the situation previously cited 
is the dispute directed at the employees’ own employer or is it directed at the 
manufacturer? 

Answer. Such a refusal to install material delivered to the site of construction 
would be a lawful strike if S. 2643 were adopted. It would remain unlawful 
even under S. 2643 if the material had not arrived at the site of construction 
before the strike took place. 

It is hard to conceive of such a refusal to work for a contractor to amount to 
anything other than a strike directed at an employer in construction. Of course, 
if it isn’t directed at such an employer in construction but is directed at the 
manufacturer instead it is possible that S. 2643 would not apply. Such theoriz- 
ing ignores the hard fact that the contractor is shut down while NLRB or some 
agency investigates to whom the union is “directing” its strike activities. 

Mr. Ketirr. However, in the time allotted to me before this com- 
mittee, I think we would all gain a better understanding of the harm- 
ful nature of this bill if I, as a practical contractor, could ask the 
sponsors of this legislation what is intended by the language of the 
bill. Nothing is gained if we continue to draw our own conflicting con- 
clusions and opinions unless we get to the source of the controversy. 
In other words, why do we differ with the proponents of this bill ? 

In our experience, the owner, the client, and the public are best 
served where there is but one general contractor who is primarily re- 
sponsible for the completion of the project. Such a contractor does the 
work himself or has complete freedom in the selection and direction of 
his subcontractors. But, anyone with any practical experience in the 
construction industry knows that there are many situations where such 
ideal conditions do not prevail. 

Now, if I as a prime contractor were to employ all of my workmen 
directly and not use any subcontractors, it is apparent that any dis- 
pute with the union would be primary and not secondary. Thus, S. 


sh 


2643 would have no application to such situations because there could 
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be no secondary boycott when only one employer is involved. This 
is an example of where the contractor has unlimited control over his 
own labor relations. However, the more common practice in building 
construction particularly, is for the general contractor to employ sub- 
contractors to perform at least part of the work. 

One of the purposes of S. 2643 would be to hold the general con- 
tractor liable for all the disputes of his subcontractors and permit the 
union representing workmen of subcontractors to picket the entire 
project on which the general and subcontractors are commonly en- 
gaged. Such a theory is based on the assumption that the general 
contractor has complete freedom in the selection of his subcontractor— 
such an assumption is false. Some States have laws which interfere 
with the selection and use of subcontractors even though the labor 
policy of the subcontractor may conflict with that of the general con- 
tractor and cause strikes and pcletng at the site of construction. 
(States of Delaware, Wisconsin, California, Idaho, Massachusetts, 
and Arkansas limit the right of the general contractor in the free selec- 
tion of the subcontractor to be used on the job.) Further, such an as- 
sumption presupposes that a general contractor has full control over 
the labor policies of his subcontractor and the subcontractor’s em- 
ployees. The facts are that subcontractors and their unions are very 
jealous of their rights to bargain collectively with each other inde- 
pendently of the general contractor. Both existing law and industry 
practice prevent the general contractor from interfering with the labor 
policy of the subcontractor and his employees and their union. 

As a general contractor, I wish we did have the degree of control 
over the labor relations of some of our subcontractors that the pro- 
ponents of S. 2643 assume that we have. But, in reality, no such 
element of control exists in our industry. S. 2643 would permit my 
subcontractor’s employees to picket my company and all my other 
subcontractors simply because they have a grievance with one of my 
subcontractors. Certain of the same subtrades will not, as a matter of 
policy, work directly for me as a general contractor, they will only 
work through a subcontractor. 

Even though it could be assumed, which we deny, that the general 
contractor has control over the labor policies of his subcontractors, 
picketing against an individual subcontractor is obviously secondary 
against all other subcontractors, and even if the general contractor 
may be considered sort of an accomplice, the other subcontractors 
and their employees on the job are obviously innocent third parties 
who are being penalized. 

It should be remembered that last year the Congress in passing the 
Labor-Management Reporting and Disclosure Act of 1959, sometimes 
valled the Landrum-Griffin Act—— 

Senator Ranpotpx. But wrongly. 

Mr. Kerirr. Actually granted two special concessions to the build- 
ing trades unions; one, the privilege of making a prehire labor agree- 
ment with a 7-day union shop clause and the other, recognizing the 
validity of the so-called subcontractor clause in construction. We 
believe that no further change should be given a fair chance to work 
without amendments so soon after its enactment. Actually, it is less 
than 1 year since the law took effect. The building trades really 
haven't had sufficient time to try out their special provisions in the 








78 RELATING TO SITUS PICKETING 


new law. How can they tell so soon that they need more of such 
special provisions in the law. In my opinion, the subcontractor clause, 
(sec. 8(e)), will if properly handled accomplish any legitimate aims 
they may have in reversing the Denver Building Trades decision. 

Perhaps the most unfair situation of all is where two or more 
separate contractors are engaged on the same construction site, each 
having direct contracts with the owner for whom the project was 
being “built, and there is no contractual relationship between the 

various separate contractors so engaged. Unless this language of 
the bill is changed, it would permit a union which has a dispute with 
one contractor on the site to picket the entire constructicn site and 
shut down the operations of any other construction at the same time 
and place. The AGC opposes divided responsibility and the use 
of these separate contracts on a construction site. But we must 
recognize the very serious fact that today there are eight States (North 
C arolin: i, Wisconsin, Pennsylvania, Tilinois, New Jersey, New York, 
Ohio, and Florida) which require separate contracts for electrical 
and mechanical work on State work. Separate contracts cause enough 
confusion without granting the right to the unions to strike or picket 
a construction site penalizing one contractor with whom they have no 
dispute simply because they have a dispute (real or fancied) with an- 
other prime contractor at the site. This compounds the inequity. 

It also should be pointed out that on many larger construction proj- 
ects, such as missile bases, complex atomic energy construction, multi- 
purpose air defense facilities, and certain types of highway construc- 
tion, several general contractors may be awarded segments of the 
project to be completed independently. So, actually, in some in- 
stances you could have many general contractors performing work 
on the same construction site. S. 2643 would permit picketing by a 
union that would legally, but unjustifiably, tie up vital national ‘de- 
fense construction work. For example, a union representing one 
subcontractor’s painters, who have a dispute with their employer over 
the use of brushes or spray guns, could picket not only the sub- 
contractor involved but every other subcontractor and those general 
contractors at the project site and shut all construction down com- 
pletely. 

It may well be that the authors of this bill did not intend to in- 
volve separate contractors but the language remains ambiguous and 
until corrected by explicit provisions, ‘it could be assumed that it is 
the intent of Congress to permit the picketing of one contractor simply 
because he is on the same construction project with another. 

While on the subject of a construction site, our query would be— 
what do the sponsors of S. 2643 intend by the use of the words “site 
of the construction, alteration, painting, or repairing” when a project 

can be an immediate work area or the entire physical site of construc- 
tion? Many missile bases and Air Force facilities are hundreds of 
square miles in size. Also, many interstate highway projects are 20 
or more miles in length. It seems to me some attempt must be made 
to clarify exactly what is meant by “construction” in this bill. Do the 
sponsors intend that offsite sand, gravel, and stone quarry locations 
to be within the scope of so- called construction? How about con- 
struction work to be performed at an industrial plant? Is this a con- 
struction site? If left to administrative “rules” or interpretations, 
the confusion will become intolerable. 
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What unions can engage in such strikes? Does this privilege ex- 
tend to all unions—such as the C 10, Machinists Union, District 50, 
or is it confined to the traditional building trades unions? 

This is important because in a recent case, the CIO ran a contractor 
and his building trades workmen off a job because they were doing 
construction in CIO “territory.” The NLRB said that the CIO action 
was an illegal secondary boycott because it violated section 8(b)4(B) 
of the Taft-Hartley Act. Now the sponsors of this legislation would 
amend this section of the law to permit such boy cotts. This case is 
referred to as the Z'ennessee Coal and Iron case (127 NLRB No. 97, 
released May 23, 1960), and we would like to have the text of this 
decision inserted in the record. 

Senator Morse. So granted. 

(The document referred to above follows:) 

127 NLRB No. 97 D-1327 
Birmingham, Ala. 


UNITED STATES OF AMERICA BEFORE THE NATIONAL LABOR 
RELATIONS BOARD 


UNITED STEELWORKERS OF AMERICA, AFL-CIO, AND UNITED ASSOCIATION OF JOUR- 
NEYMEN AND APPRENTICES OF THE PLUMBING AND PIPEFITTING INDUSTRY OF THE 
UNITED STATES AND CANADA, LOcAL 91, AFL-CIO, ET AL. 


Case No. 10-CC-393 
DECISION AND ORDER 


On July 30, 1959, Trial Examiner George A. Downing issued his Intermediate 
Report in the above-entitled proceedings, finding that the Respondents had not 
engaged in the unfair labor practices alleged in the consolidated complaint and 
recommending that the complaint be dismissed in its entirety, as set forth in 
the copy of the Intermediate Report attached hereto. Thereafter, the General 
Counsel, the charging parties and TCI filed exceptions to the Intermediate Re- 
port and supporting briefs. The Respondents filed a brief in support of the 
Intermediate Report.’ 

The Board has reviewed the rulings made by the Trial Examiner at the hear- 
ing and finds that no prejudicial error was committed. The rulings are hereby 
affirmed. The Board has considered the Intermediate Report, the exceptions 
and briefs, and the entire record in these cases, and hereby adopts the findings 
and conclusions of the Trial Examiner only to the extent consistent with our 
decision herein. 

I. For the reasons herein and contrary to the Trial Pxaminer we find that by 
picketing the construction site of an addition to the existing plant of TCI where 
only the employees of the subcontractors were at work and by directing the pick- 
eting at the entrance to the entire premises of TCI to the employees of the sub- 
contractors with an object of forcing or requiring the contractors to cease doing 
business with TCI, or to force the subcontractors to cease doing business with 
the contractors, the Respondents violated Section 8(b)(4)(A) of the Act. 

The Facts: This case arose out of a dispute of Respondents Steelworkers with 
Tennessee Coal and Iron Division of U.S. Steel Corporation over the Respond- 
ents’ demand that so much of the work contracted to Koppers and Sullivan for 
the construction of a multi-million dollar addition to the existing sintering plant 
as fell within the existing job classifications be given to their members, some of 
whom were in lay-off status. When TCI refused the demand, the Respondents 
began picketing at two locations: at the construction site where the employees 
of the Koppers and Sullivan’s subcontractors were at work, and at the entrance 
to the entire premises of TCI, used in common by TCI employees and the em- 
ployees of the subcontractors. As a result of the picketing, the work at the con- 
struction site stopped and was not resumed until some two months later when 


1The request of the Respondents for oral argument, which is opposed by union charging 
parties, is hereby denied as, in our opinion, the record, the exceptions, and briefs ade- 
quately present the issues and position of the parties. 
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the parties reached an agreement. The work at the existing plant, however, ex- 
cept for the two 8-hour shifts used by the plant employees for picketing the con- 
struction site, continued unabated. 

Are the contractors and subcontractors “allies” of TCI? The Trial Examiner 
found that, as the subject matter of the dispute was the very work which the 
subcontractors of Koppers and Sullivan were performing, they were not neutral 
employers, but were themselves parties to, and directly involved in the dispute. 
We do not agree. 

In the process of decisional interpretation of Section 8(b) (4) (A) the Board 
has developed two tests for ascertaining the existence of “ally” relationship 
between the employers involved in the dispute. Thus, the Board has held that 
when the primary and secondary employers, although separate legal entities, 
are commonly owned or controlled, or are engaged in closely integrated opera- 
tions, they, under certain circumstances, would be regarded as a single employer 
under the Act and hence “allies” in, and parties to, a union’s dispute with the 
primary employer.* The other test of the “ally” relationship is predicated upon 
the conduct of the secondary employer. If a third party employer engages in 
conduct which is inconsistent with his professed neutrality in the dispute such 
as performing the farmed-out struck work of the primary employees, it may be 
properly assumed that, by knowingly engaging in such conduct, the third party 
employer had abandoned his “neutral” status and laid himself open to economic 
pressure by the union.’ Neither of these tests when applied here would estab- 
lish the existence of an “ally” relationship between TCI and the contractors. 
There is no evidence that Koppers, Sullivan or their subcontractors are com- 
monly owned or controlled, or that they are engaged in integrated operations 
with TCI. All that the record shows is that, as independent contractors and in 
the regular course of their business, they undertook with their own employees 
and equipment the construction for TCI of a multi-million dollar addition to the 
existing plant. As such independent contractors, these employers are entitled 
to protection against economic pressure, under Section 8(b)(4)(A) when the 
pressure is applied in aid of a dispute with the primary employer.‘ 

Nor did Koopers and Sullivan, or their subcontractors, engage in performing 
farmed-out “struck” work. When we think of “struck” work, we have in mind 
work which the struck employer would under normal circumstances perform 
himself, but because of the strike, transfers such work to an “ally.” We are not 
faced with that situation here. The construction work assigned to the con- 
tractors did not operate to withdraw work or employment from TCI’s own 
employees. Instead, it involved functions beyond or, in addition to, those per- 
formed by TCI employees. While it may be true that regular TCI employees, 
or those in lay-off status in pertinent job classifications, could have performed 
some of the work on the project, that work was part of, or related to, a major 
expansion of the existing plant facilities. It did not affect either the regular 
plant operations or employment. No plant employees have been laid off or dis- 
charged after the construction work began. As the employees of the subcon- 
tractors were not doing work which, but for the assignments, would have been 
normally performed by TCI employees, we find no merit in the contention that 
the work performed by the subcontractors was farmed out “struck” work.® 
Similiarly, there is no basis for the contention that the subcontractors by their 
own conduct have stripped themselves of their “neutral” status. Apart from 
such considerations, we note that there is no showing that either of them had 
notice before the execution of the contracts that the respondents were claiming, 
or about to claim, some of the work covered by the contracts. Although after 
the picketing began, they became aware of the respondents’ claim to part of the 
work performed by them and have attempted to continue the work that their 
contracts had called for them to perform, it is well established that business 





2 National Union of Marine Cooks and Stewards (Irwin-Lyons Lumber Company), 87 
NLRB 54: United Brotherhood of Carpenters, et al. (J. G. Roy and Sons Co.), 118 NLRB 
286, remand. 251 F. 2d 771 (C.A. 1). 

3 International Die Sinkers Conference (General Metals Corp.), 120 NLRB 1227: Doud v. 
Metropolitan Federation of Architects etc. (Project Engineering Company), 75 Fed. Supp. 
672; N.L.R.B. v. Business Machine and Office Appliance Mechanics etc. (Royal Typewriter 
Co.), 228 F. 2d 553 (C.A. 2). 

4N.L.R.B. vy. Denver Building & Construction Trades Council, 341 U.S. 675; Local 761, 
Electrical Workers (General Electric Company), 123 NLRB No. 180, where the Board 
found no “ally” relationship because the independent contractors were performing work 
which was entirely different from that of the Company’s employees, or such work was 
contracted prior to the labor dispute. 

5 Cf. N.L.R.B. v. Building Trades Council (Leo Spear Construction Co.), December 1959, 
C.A. 1, 43 LRRM, 2320, aff’'g 120 NLRB 600. 
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dealings with the struck employer, in the same manner and to the same extent 
as it had before the strike, can not be regarded as a forfeiture of their neutral 
status.® 

Likewise untenable is the contention that, because the Respondents asserted 
a claim to part: of the work contracted out, an otherwise independent-contractor 
relationship between TCI and its contractors was converted into an “ally” rela- 
tionship. The claim asserted by the Respondents was not based, as the Trial 
Examiner has found, either on a Board’s certification, an assignment clause in 
their basic contract with TCI, or the job classifications; and the basic contract 
with TCI contained no provision restricting the company from contracting out 
construction work. He found, however, that as some of the work contracted out 
could have been performed by the employees within the job descriptions or 
classifications set up by the parties, which included certain trade or craft jobs 
to be performed in construction, rehabilitation of facilities, or maintenance 
work at the plant, the Respondents had an “arguable” basis for their position 
that so much of the work be given their members as fall within these classifi- 
cations.’ To find under these circumstances, as we are urged to do, that under 
a colorable claim to work assigned to independent contractors, the Respondents 
could unilaterally establish an “ally” relationship between TCI and its con- 
tractors, would result in an unwarranted extension of the “ally” doctrine and 
thereby defeat the legislative intent by means of section 8(b) (4) (A) to extend 
immunity against secondary pressure to neutral third party employers who be- 
came involved in the dispute of others through no fault of their own. 

Under a similar factual situation, we refused to find the existence of an “ally” 
relationship between a company and its independent contractors in the recent 
Catalina Island case® There the company, in carrying out its plans for a 
change in the method of its loading and unloading operations contracted out the 
work performed by its longshore employees to independent tug boat and truck- 
ing operators. The union, relying on its jurisdiction over longshore work in the 
area, by custom and tradition, and the fact that the change in the method of 
operations was to result in the loss of employment by their members, objected 
to the assignment and in due course commenced picketing the contractors’ opera- 
tions. We held in that case that, as the company had the right to contract out 
the work, and as the object of the picketing was to force the contractors to stop 
doing business with the company, the picketing was in violation of Section 
8(b) (4) (A). As the record in the instant case is abundantly clear that TCI 
had the right to contract construction work and as Koppers and Sullivan, as 
well as their subcontractors, did not engage in any conduct inconsistent with 
their neutrality, we find that they are “neutral” third party employers entitled 
to immunity against secondary pressure under Section 8(b) (4) (A) of the Act. 

Picketing, whether primary or secondary? The evidence leaves no doubt that 
the picketing both at the construction site and at the entrance to the TCI’s 
premises was not directed at the TCI employees, but had the sole objective of 
reaching employees of the subcontractors, and that the cessation of work on the 
construction site was a foreseeable and primary objective of the picketing rather 
than an unavoidable or incidental effect thereof. The construction site is located 
some 600 to 800 feet from the existing plant. It is separated from the plant 
by railroad tracks which pass through a cut, as much as 50 feet deep in places, 
making direct communication with the plant inconvenient. The distance to 
the contruction site by road and the bridge over the railroad tracks is about 
half a mile. At the time of the picketing only subcontractors’ employees were 
at work at the construction site. It is to these employees that the pickets ad- 
dressed their appeals to leave the job claiming the work for themselves. No 
plausible explanation was offered by the Respondents why, if the dispute was 
with TCI only, it was necessary for them to resort to picketing of a geographi- 





6 Metal Polishers Union, et al. (Climar Machinery Co.), 86 NLRB 1242, where the sec- 
ondary employer continued to process, as it customarily had in the past, hard chrome plat- 
ing work subcontracted by the primary employer; Dallas General Drivers (Associated 
Wholesale Grocery of Dallas), 118 NLRB 1251, where retail grocery stores, after the 
strike, continued to conduct normal business relationship with the wholesale grocery, the 
primary employer. 

7In the absence of assignment of work or any contractual limitation upon the TCI’s 
right to contract construction work, we regard the setting up of the job classifications 
merely as an understanding between the parties that whenever the Company will engage 
in construction, rehabilitation of facilities, or maintenance work at the plant as its own 
contractor, so much of that work as covered by these classifications shall be assigned to 
members of the Respondents. 

8 International Longshoremen’s and Warehousemen’s Union et al. (Catalina Island 
Sightseeing Lines), 124 NLRB No. 103. 
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cally separated construction site where no TCI employees were at work or ex- 
pected to be at work in the foreseeable future and induce the subcontractors’ 
employees to leave the construction site. The picketing at the approach to the 
TCI entire premises, used in common by both TCI and subcontractors’ em- 
ployees, was likewise directed only to the subcontractors’ employees. While 
TCI employees were permitted by the pickets to enter the premises, the sub- 
contractors’ employees were denied admittance. As a result of the picketing at 
both locations, all work at the construction site stopped and was not resumed 
until after TCI and the Respondents settled the dispute some two months 
later. In the meantime, the work at the existing sintering plant, except for 
two 8-hour shifts used by the plant employees for picketing of the construction 
site, continued unabated despite the current dispute with TCI. The Respond- 
ents contend that, as the picketing was wholly at or near the premises of TCI, 
with whom the Respondents are engaged in a labor dispute, it cannot be called 
secondary even though an object of the picketing was to dissuade all persons 
from entering or working on the premises. We disagree. It is well established 
that the ownership of the premises where the picketing occurs is but one of the 
elements to be taken into consideration in ascertaining the nature of the picket- 
ing.’ It is not conclusive. Here, the picketing of TCI, the primary employer, 
could have been carried on effectively without embroiling the secondary em- 
ployers. It was not necessary for the Respondents, in order to advertise their 
dispute with TCI, to extend the picketing to the construction site, a geographi- 
cally separated location, where no plant employees were at work, or to picket 
at the entrance to the entire premises in such a manner as to direct their in- 
ducement to work stoppage only to employees of the secondary employers. 
Upon the entire record, we find that as the picketing was conducted in such a 
manner and at such locations as to show that the inducement of work stoppage 
by secondary employees was the primary objective of the picketing rather than 
its incidental effect, we find that the picketing at both locations was not pri- 
mary picketing.” 

“Object” of picketing: We find no merit in the Respondents’ contention that, 
as the ultimate objective of the picketing was to force TCI to assign the disputed 
part of the work to its own employees, the inducement of work stoppage by the 
subcontractors’ employees was not for an “object” proscribed by Section 8 
(b)(4)(A). Although the assignment of the disputed work to TCI’s own 
employees could have been the Respondents’ ultimate objective, we are satisfied 
that in restoring to the picketing the Respondents had also another immediate 
objective, that of forcing or requiring the contractors to cease doing business 
with TCI, or to force the subcontractors to cease doing business with the con- 
tractors. There is substantial evidence that interference with the business rela- 
tions between TCI, its contractors and subcontractors was not ouly a direct and 
foreseeable, rather than an incidental, effect of the picketing, but that it was 
designed to disrupt the operations of the subcontractors. Thus, the inducement 
was directed only to the employees of the subcontractors with knowledge that 
their refusal to work would force the contractors to discontinue performance 
of the work specified by the latter’s contracts with TCI. In the course of the 
picketing, the pickets informed the employees of the subcontractors that the 
work they were performing belonged to the pickets and that the subcontractors’ 
employees would have to leave the construction site. Subsequent efforts of the 
subcontractors to resume work on the site met with renewed picketing. When 
the requests were made that the employees of the subcontractors be permitted 
to return to the job, Respondents’ representatives Elliott and Farr denied the 
requests. When the representative of the Operating Engineers, Thrash, in- 
quired in behalf of its members if the dispute with TCI was still pending, Elliott 
replied in the affirmative and said that “he was going to keep them [members 
of the craft unions] all out until the trouble [dispute over the assignment of 
work] was settled’. As the disputed work had already been contracted out to 
the contractors, the Respondents in resorting to picketing must have also realized 
that the reassignment of this work was not possible unless the subcontractors 





9N.L.R.B. vy. Denver Building & Construction Trades Council, 341 U.S. 675; Professional 
and Businessmen Life Insurance Co., 108 NLRB 363 enf’d 218 F. 2d 226 (C.A. 10); 
United Brick € Clay Workers vy. Deena Artware, 198 F. 2d 637 (C.A. 6): Retail Fruit € 
Vegetable Clerks’ Union, Local 1017, et al. (Crystal Palace Market), 116 NLRB 856, enf’d 
249 F. 2d 591 (C.A. 9); Local 761, Electrical Workers (General Electric Company), 123 
NLRB No. 180. 

10 Local 761, Electrical Workers (General Electric Company), supra; General Teamstera 
et al., Local 249 (Crump, Incorporated), 112 NLRB 311; Radio Broadcast Technician’s 
Local 1225 et al (Rollins Broadcasting, Inc.) 117 NLRB 1491. 
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were forced to stop doing business with the contractors, and the contractors 
were forced to cease doing work for TCI or TCI cancelled its contracts with 
them. Upon the entire record, we find that, as an object of the picketing was 
to force or require the subcontractors to cease doing business with the con- 
tractors and the contractors, in turn, to cease doing business with TCI, the 
picketing was for an object proscribed by Section 8(b) (4) (A).™ 


2. The effect of the unfair labor practices upon commerce 


The activities of the Respondents, as set forth above, which have been found 
to constitute unfair labor practices, occurring in connection with the operation 
of the companies involved herein, have a close, intimate, and substantial relation 
to trade, traffic, and commerce among the several states and tend to lead to 
labor disputes burdening and obstructing commerce and free flow of commerce. 


3. Conclusions of law 


1. Respondents, International and Local 4203 of United Steelworkers of 
America, AFL-CIO are labor organizations within Section 2(5) of the Act. 

2. Tennessee Coal & Iron Division of the United States Steel Corporation is 
engaged in commerce within Section 2(6) of the Act. 

3. Respondents have violated Section 8(b)(4)(A) of the Act, by engaging in 
unfair labor practices affecting commerce within the meaning of the Act. 


4. The remedy 


Having found that the Respondents have engaged in unfair labor practices, 
we shall order them to cease and desist therefrom and to take certain affirmative 
action designed to effectuate the policies of the Act. 

The secondary employers involved in the dispute are Contractors Koppers and 
Sullivan and their subcontractors. It is to the employees of the subcontractors 
that the Respondents directed their inducement of work stoppage with an 
object of forcing the subcontractors to stop doing business with the contractors 
and thereby to force contractors Koppers and Sullivan to stop doing business 
with TCI. Accordingly, to make our order effective, we will enjoin the Re- 
spondents from inducing work stoppages in all cases where an object of such 
inducement is to force the contractors and their subcontractors to stop doing 
business with TCI or to force the subcontractors to cease doing business with the 
contractors. 


INTERMEDIATE REPORT 
(Statement of the case) 


This proceeding, brought under Section 10(b) of the National Labor Relations 
Act as amended (61 Stat. 186), was heard in Birmingham, Alabama, on May 21 
and 22, 1959, with all parties represented. The consolidated complaints, issued 
on February 19 and March 12, 1959, by the General Counsel of the National 
Labor Relations Board and based on charges duly filed and served, alleged in 
brief that the Respondents International and Local 4203 of Steelworkers had, 
since January 28, 1959, in furtherance of a labor dispute with Tennessee Coal & 
Iron Division of the United States Steel Corporation (herein called TCI) and in 
violation of Section 8(b)(4)(A) of the Act, induced or encouraged employees 
of some of the charging parties and of other employers to engage in a strike 
with an object of forcing their employers to cease doing business with TCI and 
with each other. 


Respondents answered jointly, denying the commission of the alleged unfair 
labor practices. They also pleaded certain affirmative defenses which may be 


“In a number of cases, the Board inferred as “object” proscribed by Section 8(b) 
(4)(A) from the evidence that the inducement of work stoppage by employees of neutral 
employers was designed to disrupt the operations of such neutral employers Local 106 of 
Plumbers and Pipefitters (Columbia-Southern Chemical Corporation) 110 NLRB 206; 
Retail Fruit and Vegetable Clerks’ Union, Local 1017 (Crystal Palace Market) 116 NLRB 
856. A similar “object” of picketing was inferred from an unnecessary extension of the 
primary picketing to the construction area where only employees of the neutral employer 
were at work in the following cases: Local 761 of Electrical Workers (General Electric 
Company), 123 NLRB No. 180 where the union extended the picketing to Gate 3—A 
which was reserved for the use of the employees of the contractors; United Brick & Clay 
Workers v. Deena Artware, 198 F. 2d 637 (C.A. 6) where the picketing was extended to 
the area of construction of a new plant then being erected by an independent contractor, 


and where such an extension was not necessary in order to cover all the entrances to the 
existing plant. 
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briefly summarized as follows: (1) their dispute was with TCI, for whose 
employees Respondent International was the certified representative, and their 
acts were for the purpose of enforcing certain contractual obligations of TCI 
with respect to certain job assignments at and upon TCI properties; (2) the 
picketing was only primary, and without attempt to extend the dispute to 
premises of any other employer; and (8) the case has been rendered entirely 
moot through settlement of the dispute with TCI. 
Upon the entire record in the case and from my observation of the witnesses, 
I make the following : 
FINDINGS OF Fact 


I. THE EMPLOYER'S BUSINESS; THE LABOR ORGANIZATIONS 


I find on facts alleged in the complaint and admitted in the answer (i.e., 
annual extrastate sales exceeding $500,000) that TCI is engaged in commerce 
within the meaning of the Act, and that Respondents are labor organizations 
within the meaning of Section 2(5) of the Act. 


III. THE UNFAIR LABOR PRACTICE 
A. The evidence 

TCI operates a number of plants, mines, quarries, and other facilities in the 
general vicinity of Birmingham, including an ore conditioning and sintering plant 
at Wenonah, 10 miles west of Birmingham, with which we are concerned. Since 
January 8, 1952, Respondent International has been the certified bargaining 
representative of the production and maintenance employees at that plant, 
which is subject to a basic collective bargaining agreement dated August 3, 1956, 
and expiring June 30, 1959. 

TCI and the International had also set up job descriptions and job classifica- 
tions which included certain trade or craft jobs (e.g., electrician, carpenter, 
machinist, millwright, painter, bulldozer operator) to be performed in con- 
struction, rehabilitation of facilities, and in repair and maintenance work. 
Provision was also made for an apprenticeship program leading to journeyman 
status in such crafts. By a further agreement, TCI was to give prior consid- 
eration to employees in a layoff status before hiring new employees, and under 
certain circumstances the laid off employees were to be placed in a labor reserve 
force pool for as much as 2 years, with retention of seniority. 

There was no provision in the basie contract which related specifically to the 
Company’s right to contract construction work, though there was a general 
management prerogative provision which gave the Company exclusive right 
to manage the business, mines, and plants and to direct the working forces. 
Historically, the Company has from time to time contracted construction work 
at its various properties, and in some such cases disputes arose between it and 
Respondents similar in nature to the present one. 

In the latter part of 1958, TCI contracted with Koppers Company Inc. (herein 
ealled Koppers) for the construction of a multi-million dollar addition to the 
sintering plant, and Koppers subcontracted certain grading and excavating work 
to Frank Tombrello. In addition, TCI contracted with Sullivan, Long and 
Hagerty (herein called Sullivan) for the moving of a small office building from 
the construction site, and Sullivan subcontracted portions of its work to Burgin 
Moving Company, Tully Plumbing and Heating Company, and to Jackson Elec- 
tric Company. 

In November 1958, TCI informed the Local’s grievance committee that the 
contract had been let and that it was to be a “lock and key” job (i.e., to be 
fully performed by the contractors). However, no live issue arose until late 
in January, after the work began. 

Before reaching the disputed activities, however, it will be helpful to note the 
physical layout of the plant premises, including the construction site, a general 
description of which appears on the appendix attached hereto. The darker 
portions shown on the plat represent the new facilities which are being added, 
except for the small office building which is shown near the road intersection 
in the area west of the words “Residential Area.” The highway runs off the map 
in a northwesterly direction to Brownsville, a mile away, where the Local’s 
union hall is located. Railroad tracks (belonging to the Company) lead in 
from the north and pass through a cut, as much as 50 feet deep in places, 
between the existing plant and one part of the addition. Also across the tracks 
from the main plant and southwest of the addition are certain ore storage, 
stocking, and reclaiming facilities, at which some of the steelworker employees 
were employed. Despite the division by the railroad tracks, the platted area 
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is a single, contiguous tract of some 25 acres, and the Company owns as well the 
land along the road back to Brownsville, which constitutes the normal approach 
to the plant. 

At the time of the work stoppages, employees of the electrical contractors 
were working on the office building, and Tombrello’s men were excavating in 
the area south of it in the direction of the proposed addition. The distance 
from the plant, airline, was estimated at from 600 to 800 feet, but by road from 
the parking area (near the word “Screening” on the plat) and across the rail- 
road bridge, it was about half a mile. 

Sullivan began moving the office building on January 19, and Tobrello began 
excavating on January 26. On January 28, the Local’s grievance committee 
met with George M. Neal, plant superintendent, and stated (as they had pre- 
viously) that they expected their members (some of whom were then on 
layoff) to do what work they could with respect to the construction and re- 
ferred specifically to certain electrical work which was then being done by 
employees of Jackson. Neal refused the request. 

Thereupon several of the grievance committee members, including Marchant, 
President of the Local, went to the construction site and told the electricians 
that the electrical work was theirs and that the electricians would have to leave 
the job. The electricians left for a few hours, while they checked with their 
union, and then resumed work. 

On January 29, the committee again voiced their objections to Neal and 
stated their intention of going to the site and requesting the construction em- 
ployees to leave. Around 9:30 a.m. the plant employees left their jobs, formed 
an auto caravan and drove from the parking area to the construction site, where 
they told the employees of Tombrello, Jackson, and Tully to leave the job. 
Construction work ceased, but there was no resumption of plant work until the 
3 o’clock shift. 

On February 3, when plant employees of Tombrello and Sullivan resumed 
work, a similar incident occurred, with the steelworkers again ordering the 
construction employees to cease work. Again the plant operations did not 
resume until the 3 o’clock shift. Committee members, including Marchant, 
participated in both incidents, on January 29 and February 3. 

in the meantime, between the two work stoppages, groups of plant employees 
stationed themselves along the access road at Brownsville in front of the union 
hall and there turned back construction workers on their way to the plant. 
Similar conduct followed the cessation of construction work on February 3. 
However, no attempt was made during such activity to induce steelworkers not 
to work, and the plant continued to operate. Undisputed evidence established 
that the picketing on the road at Brownsville was at the point where, tra- 
ditionally, the steelworkers had picketed during their disputes with TCI. 

There was no resumption of the construction work until the day following the 
hearing in the Federal Court on the Section 10(1) injunction action, and there 
has been no subsequent interference with the work. In the meantime, a day or 
so before that hearing, Respondents reached a settlement of their dispute with 
TCI, under which certain (undisclosed) portions of the construction work was 
assigned to steelworkers. 

B. Concluding findings 

Despite its factual simplicity, this case possesses significant implications on 
three separate fronts. It is, first, a major skirmish between Respondents and 
United States Steel in an intermittent engagement concerning the Union’s at- 
tempt to limit the Company’s right to contract construcion work—a current 
issue, though doubtles a minor one, in the pending national negotiations. In 
the second place, it is part of a jurisdictional battle between craft unions and 
industrial unions, as shown by the brief of the charging (craft) unions, who, 
yielding none of their prior opposition to Board interpretations of Section 
8(b) (4) (A), now bluntly call for even-handed justice.’ Finally—and here we 
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‘Thus the brief reads: “As is well known, the undersigned labor organizations have 
stoutly resisted various interpretations of the Board with respect to the so-called secondary 
boycott provisions of Section 8(b)(4)(A) of the Act. Nothing in this brief is intended 


to vary any of those positions The Building Trades Unio inelnding the undersigned, 
have found, however, during the twelve years of administration of the Taft-Hartley Act 
an increasingly stringent application of Section 8(b)(4)(A) to their activities. This 
section of the law has been applied in such manner as to disadvantage the Building 
Trades Unions and to advantage both employers opposed to such unions and industrial 
unions, such as Respondent. It is the position of the Charging Unions that, as long as 
these adverse precedents are outstanding, they should be applied in even handed manner 
to Respondent and similar unions.” 


Is, 
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reach the legal issues—it represents an attempt by the General Counsel, by 
enforcing a literal interpretation of certain language in N.L.R.B. v. Denver 
Building & Construction Trades Council, 341 U.S. 675, to expunge the distinc- 
tion between primary and secondary action and to overrule the basic theory 
of such cases as Oil Workers Etc. Union (The Pure Oil Co.), 84 NLRB 315, and 
United Electrical Etc. Union (Ryan Construction Co.), 85 NLRB 417,’ while 
distinguishing those and similar cases on their facts. 

This case takes us back to fundamentals. As the General Counsel argues and 
as I agree, the case is shorn of the refinements and the special features which 
have led in other cases to the devising and application of special criterial for de- 
termining whether a secondary boycott had been established. It will be helpful, 
in avoiding the confusion of false analogies, to note what the case is not. We 
start with the agreement of both the General Counsel and the charging unions 
that the case is not one of common situs picketing. It is more obviously not a 
‘ase Of ambulatory picketing, or customer or consumer picketing, or a product 
boycott, or an “aliy’” case. Neither does it possess any of the special features 
which characterized the “unique situation” presented in Retail Fruit etc. Union v. 
N.L.R.B. 249 F. 2d 91, 599, enforcing 116 NLRB 856, or such other unique situa- 
tions as exist where military bases and other governmental installations occupy 
vast areas, as in Local Lodge 889, IAM (Freeman Construction Company), 
120 NLRB 758, 761, at footnote 6, and Atomic Products etc, Workers (Associated 
General Contractors) 120 NLRB 400, and enfd. 262 F. 2d 981 (C.A.D.C.). 

To translate the implications drawn from the special aspects of any of the 
foregoing types of cases to the totally different one here under consideration 
would be mischievous, if not “treacherous business.” Cf. Federal Trade Com- 
mission v. Bunte Brothers, Inc., 312 U.S. 349, 353. Thus no matter how good 
the rules which the Board devised, for example, for such special situations as 
Brewery etc. Workers (Washington Coca-Cola Company), 107 NLRB 299, and 
Sailors’ Union (Moore Dry Dock Co.) 92 NLRB 547, there is no warrant in law 
or logic for applying them to a case which embodies none of their special features. 

We come then to what the General Counsel and the charging union say the case 
is. Both place their main reliance on the Denver Building case, supra, and both 
put the matter simply and bluntly. The General Counsel argues that, “Any 
engaging in, or inducing other to engage in a work stoppage solely for the pur- 
pose of forcing one employer to cancel a contract with another, as here, violates 
Section 8(b) (4) (A), and it makes no difference whether it is primary, secondary, 
a common situs or anything else.” (Emphasis supplied.) The charging unions 
carry that position to its extreme, though logical, conclusion, arguing that as the 
objective of the inducement was to obtain the removal of the subcontractors from 
the job site so that TCI could do the work (or part of it) by using steelworkers, 
the action was illegal whether it occurred at the job site or within the plant. 
Indeed, they argue, the objective being illegal, the initial action in calling the 
steelworkers from the plant itself consummated a violation of the Act before the 
employees of the contractors were forced off the job. 

The General Counsel and the charging unions also agree that such cases as 
Ryan, supra, and General Electric Company (Local 761, IBEW) 123 NLRB No. 
180, do not apply. The General Counsel’s distinction is that the question in those 
cases was whether the activities affecting the business relations of two employ- 
ers were incidental to the legal strike, and that that question cannot arise where 
there was no object other than forcing two employees to stop doing business with 
each other. The charging unions argue that a common situs is involved in every 
building and construction project where an 8(b) (4) (A) is committed, and that 
when the objective is legal, the fact that there are neutral employees on the job 
who are affected by the strike does not make for an 8(b) (4) (A), for that is 
protected under Section 13. Where the objective is illegal, they argue that the 
strike or picketing is illegal even though accomplished on the common situs, 
citing Denver Building, supra. 

We start with fundamental principles, long established by Board and court 
decisions. Section 8(b) (4) (A) was aimed at secondary boycotts and secondary 
strike activities and was not intended to proscribe primary action by a union 
having a legitimate labor dispute with an employer. Denver Building, supra, 


2The Supreme Court cited approvingly the Board’s decision in Pure Oil and Ryan, supra, 
at the pages which contain the bulk of the Board’s holdings. Though some question 
exists concerning the continuing vitality of Ryan as a precedent, see e.g., Retail Clerk 
“ Union vy. N.L.R.B., 249 F. 2d 591, 596 (C.A. 9), the Board has not overruled it (see 
Roanoke Building and Construction Trades Council, 117 NLRB 977, 978, at footnote 2) 
despite possible sub silentio inroads, as, for example, in General Electric Company, supra. 
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341 U.S. at pg. 686-7; International Rice Milling Co. v. N.L.R.B. 341 U.S. 665, 
672-3 ; ? Di Giorgio Fruit Corp. v. N.L.R.B. 191 F. 2d 642, 649 (C.A.D.C), cert. den. 
342 U.S. 869; Moore Dry Dock Co., supra, 92 NLRB 547, 548. Picketing at the 
premises of a primary employer is traditionally recognized as primary action 
even though it is ‘necessarily designed to induce and encourage third persons 
to cease doing business with the picketed employer.” Moore Dry Dock Co., Pure 
Oil Co., Ryan Construction Co., Di Giorgio Corp., supra. YP)ainly, the object of 
all picketing at all time is to influence third persons to withhold their business 
or services from the struck employer. Seafarers International Union v. N.L.R.B. 
265 F. 2d 585, 591, (C.A.D.C.). In this respect there is no distinction between 
lawful primary picketing and unlawful secondary picketing proscribed by sec- 
tion 8(b)(4)(A). International Brotherhood of Teamsters (Schults Refrig- 
erated Service, Inc.) 87 NLRB 502, 505. A union may lawfully inflict harm on 
a neutral employer, without violating that section, so long as the harm is merely 
incidental to a traditionally lawful primary strike, conducted at the place where 
the primary employer does business. N.L.R.B. v. Service Trade Chauffeurs, etc., 
191 F.. 2d 65, 67 (C.A. 2). 

Here the situs of the dispute was the plant premises, and the inducements 
were applied only there and at the point where Respondents had traditionally ad- 
vertised their disputes with TCI. See /nternational Rice Milling, supra. The 
subject matter of the dispute—the “res”—was the work which the contractors 
were doing and which Respondents were claiming under their contract with 
TCI. The object of the inducement was to force or require TCI to assign cer- 
tain portions of the work to its steelworker employees.’ Though an inevitable 
effect of attaining that objective would be some interference with the contractual 
arrangement which TCI had made with the contractors, such effect was purely 
secondary and incidental to accomplishing the ultimate object.* 

The foregoing findings distinguish this case from all others which have been 
cited by the parties. Indeed, the General Counsel conceded he was unable to 
cite a case which is factually analogous. Crucial distinctions can immediately 
be noted in the three cases on which he seems chiefly to rely. 

In Local 1796, Carpenters (Montgomery Fair Co.) 82 NLRB 211, the dispute 
was with an outside contractor (the primary employer), and the inducements 
were exerted against employees of a department store to force the latter to cease 
doing business with the contractor. 

In Reilly Cartage Co., 110 NLRB 1742, the Board rejected the union’s conten- 
tion that it was seeking to enforce its contractual rights vis-a-vis certain car- 
riers, claimed to be the primary employers, and found instead that the union was 
pursuing a long-standing dispute with Reilly, a nonunion employer, and that its 
inducements of the carriers’ employees not to handle Reilly’s freight were in 
pursuance of secondary, rather than a primary dispute. 

In Los Angeles Trades Council (Standard Oil of California), 105 NLRB 868, 
the dispute was among the unions who represented employees of 5 contractors 
who were doing work at Standard’s refinery, the employees of one of whom were 
represented by a non-AFL union. The Board found that the strike by the re- 
spondent craft unions was a violation of Section 8(b) (4) (A) because an object 
was to force Standard, who was found not to be a primary employer, to terminate 
its contract with the contractor who employed the non-AFL employees. 

Actually, the closest case in point is Pure Oil Co., supra., though we have here 
an a fortiori case for dismissal. Pure Oil had an arrangement for the use of 
Standard Oil’s dock facilities. The respondent union, in support of its strike 
against Standard over the terms of a new agreement, picketed Standard’s re- 
finery and the dock. As a consequence Pure’s employees refused to cross the 
picket line to enter upon the dock to load Pure’s products—work which before 





8 Counsel for the charging unions agreed in the opening statements that the purpose 
of the inducement ‘was to get the work for the steelworkers in the plant,” and the same 
concessions is made in brief. 

*As Judge Learned Hand pointed out in Douds vy. International Longshoremen’s Asso- 
ciation, 224, F. 2d 455, 459 (C.A. 2), cert. den., 350 U.S. 873: 

“All strikes and ‘concerted refusals’ to work involve some cessation of business; that 
is the only sanction they can have. When Congress limited the wrong to occasions when 
the cessation was an ‘object’ of the conduct, it excluded much indeed that the ordinary law 
of tort would have included. If it had not done so, it would have made nearly all 
strikes unlawful. The ‘object’ of an action is the concluding state of things that the 
actor seeks to bring about: that which satisfies his aim. Hence it is a term relative to 
the whole sequence of steps that he proposes; and it does not apply to those that are 
only intermediate to it. If I wish to enter my house, but can do so only by passing 


through my garden, my ‘object’ is to enter the house, and it is not a subsidiary ‘object’ 
to pass through the garden.” 
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the strike had been regularly performed by Standard’s employees under an ar- 
rangement with Pure for the sharing of expenses, including wages. In addition, 
the crew of a tanker (members of NMU) refused to receive Pure’s cargo unless 
loaded by Standard foremen, who were not involved in the dispute. The sub- 
ject matter of the dispute was not any part of the work which was being done 
by or for Pure, but was the content of a new agreement with Standard, with 
which Pure was whotly unconcerned. 

Though the situs of the dispute was, as here, the primary premises, and though 
the picketing, as here, constituted primary action, the present case goes beyond 
Pure Oil in the significant respect that here the subject matter of the dispute 
was the very work which the contractors were doing. The controversy was thus 
also their own; the fact that Respondents’ demands were advanced only vis-a-vis 
TCI does not change or obscure the fact that the contractors were not “unof- 
fending” or “unconcerned” employers, cf. Denver Building, supra, but were them- 
selves parties to, and directly involved in, the dispute. 

The above conclusions are unaffected by rejection of Respondents’ contention 
that the certification and the contract constituted an assignment of the dis- 
puted work to Respondents’ craft employees. Neither did the job descriptions 
amount to or require the assignment of the work covered by the descriptions ; 
they only set up the standards to be applied in giving work within the classifica- 
tions. But that point is immaterial under the present complaints, though it 
might have had some pertinency in a Section 8(b) (4) (D) proceeding.” What is 
material is that Respondent had members in a layoff status who were qualified 
to do some of the construction work and who had done similar work in the past. 
There was thus an arguable basis for Respondents’ position, and they could prop- 
erly and lawfully advance demands that so much of the work be given their 
members as fell within the established job classifications. 

Rejected also is Respondents’ contention that settlement of their grievance 
with TCI mooted the case. Local 74, Carpenters, v. N.L.R.B., 341 U.S. 707, 715. 
Furthermore, the underlying dispute from which the present case arose remains 
unresolved. 

It is concluded and found, for the reasons stated above, that Respondents did 
not engage in a secondary boycott and that their conduct did not violate Sec- 
tion 8(b) (4) (A) of the Act. 

Though the above conclusions render immaterial the question whether the 
International was, like the Local, a party to the acts complained of, I shall 
nevertheless state my findings on the point to avoid the necessity of a remand 
in the event the Board disagrees with my conclusion that no secondary boycott 
was established. I conclude and find, on the basis of the facts found below, that 
the International was a party to and was responsible for the conduct complained 
of herein : 

The International was the certified bargaining representative, was the sig- 
natory to the contract, and was an essential party to the grievance procedure 
established thereby. It was fully aware of the dispute which gave rise to the 
work stoppages, was kept fully informed of developments, and participated with 
management of United States Steel in working out the ultimate solution. George 
Elliott, District Representative, and R. E. Farr, District Director, both knew 
that the dispute arose from the Union’s claim of the work and both refused 
Company requests that the contractors be permitted to return to the job. In- 
deed—to adopt the summary in Respondents’ brief—Farr “indicated the possi- 
bility of a complete, company wide shut down of all of TCI’s operations.” 

Upon the basis of the foregoing findings of fact and upon the entire record 
in the case, I make the following: 





5It is in this respect that the true significance of the failure to strike the plant appears. 

6 Indeed, the General Counsel cites and relies only upon Section 8(b)(4)(D) eases in 
arguing that under the contract and the job descriptions Respondents were not entitled 
to the disputed work. 


Though both a jurisdictional strike and a secondary boycott may “stem from a single 
state of facts,’ Wendnagel & Co., 119 NLRB 1444; Northwest Heating Co., 107 NLRB 542, 
they are disparate types of unfair labor practices, and to prove one does not prove the 
other. It matters not, for example, in the case of a jurisdictional strike that the induce- 
ments occur only on the primary premises and that no secondary employer or their em- 
ployees may be involved; yet those are matters of crucial concern in establishing a sec- 
ondary boycott. Though it is unnecessary and improper to determine here whether 
Respondents’ conduct was unlawful under Section 8(b)(4)(D), because of the withdrawal 
of the charges, it might be observed that the evidence made out what might well have 
een a violation of that section but for the adjustment of the dispute (see Section 10(k)). 
The comments made herein regarding the lawfulness of Respondents’ conduct relate, 
therefore, only to lawfulness under section 8(b) (4) (A). 
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CONCLUSIONS OF LAW 


1. Respondents are labor organizations within the meaning of the Act. 
2. TCL is engaged in commerce within the meaning of the Act. 


3. Respondents have not engaged in unfair labor practices within the mean- 
ing of Section 8(b) (4) (A). 


It is therefore recommended that the complaints be dismissed in its entirety. 
Dated at Washington, D.C., this day of July 1959. 
GEORGE A, DOWNING, 
Trial Examiner. 

Mr. Ketier. It seems that under this bill, any union, even the CIO, 
can strike or picket as long as the picketing is directed at an employer 
in the construction industry. 

It has been said that this bill does not permit product boycotts 
which are banned by the Labor-Management Relations Act, as 
amended in 1959. Due to ambiguous language in this bill, such prod- 
uct boycotts would be legalized if they took place on a construction 
site. It is true that product boycotts would continue to be illegal if 
the dispute took place away from the construction project. 

Senator Morsr. Mr. Keller, I want to break in just for a moment 
to assure you, that as far as my intent is concerned, it does not cover 
product boycotts. And I also want to assure you that I now request 
Mr. Merrick, in conference with other members of the professional 
staff, to assume the responsibility of preparing a memorandum of 
answer to each one of the questions that you asked, which are ques- 
tions seeking clarification as to the meaning of the bill 
by the authors. I think your inquiry is perfectly fair and proper 
and you are entitled to have this record show our answers. I now 
rule, unless I am opposed by the majority of the subcommittee, that 
they will be inserted in the record, following your testimony.’ 

Mr. Ketter. Thank you very much. 

Senator Gotpwarer. Mr. Chairman, I might suggest that. you con- 
sider also the inclusion of the representative of the Department of 
Labor. Because this language is the language of the Department of 
Labor in S. 748 of last year. I think it would be well to get their 
opinions, too, : siein with the staff. 

Senator Morse. I am sure that Mr. Merrick will take into account 
the suggestion of the Senator from Arizona. 

Proceed, Mr. Keller. 

Mr. Ketier. Thank you. 


The loophole in this bill makes it possible for all types of secondary 
boycotts, including product boycotts, to be committed on a construc- 
tion site where the object of the boycott is an employer in construction. 

S. 2643 provides a misleading “safeguard” against unlawful strikes 
and picketing. First the bill makes lawful all secondary boycotts at 
construction sites. This is done by amending section 8(b) (4) (B), 
that section of the law which bans all secondary boycotts. Once 
having approved onsite boycotts, the bill then proc eeds to say that 
the main or primary dispute at the site must be a lawful one and 
not in violation of a labor agreement. Once boycotts, including prod- 
uct. boycotts, are made lawful, the main dispute can and will be a 
dispute over the installation of banned or “hot cargo” materials. 
Witnesses for this bill have testified that this is not the intent of 
the bill, but they want to leave it to “court interpretation.” We say 


——— , 


1See p. 91. 





as intended 
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that if product and other boycotts are not to be legalized by this bill, 
it should say so in plain language in the bill itself—not in some report 
or left to the uncertainties of litigation. 

It is unfortunate that such a bill as 8. 2643 is being promoted in the 
construction industry to legalize secondary boycotts where such boy- 
cotts have been so prev valent in recent years. Following is a tabula- 
tion taken from the annual reports of the NLRB showing the total 
number of secondary boycott cases in all industries and the number 
in the construction industry. 

In the years 1956-58, the NLRB records show a total of 308 sec- 
ondary boycott cases of which 104 involved construction projects. Of 
these 104 cases, court relief was granted in 35, relief denied in 2 cases, 
and the remaining 67 were settled satisfactorily short of court action. 

Senator Morsre. Mr. Keller, 1 hope you won’t object to my inter- 
rupting, I do it for clarification. 

It is true there have been secondary boycott cases in the construc- 
tion industry. But a substantial percentage of those cases have been 
product boycotts. It is not our intention to permit product boycotts, 
and I am going to do everything I can to see to it when this record is 
closed there can be no question about it. This does have the affect of 
modifying at least the implications of the statistics that you are giv- 
ing, but I am glad that you got the statistics in the record never theless. 

Mr. Kexuer. Well I recognize, Mr. Chairman, what you say is cor- 
rect, but of course we prepared this testimony before we had your rul- 
ing, and we would like to-— 

‘Senator Morse. It is perfectly proper, and I only did it in order 
to clarify the position of the author of one of the bills. 

Mr. Ketter. Yes,sir. I understand. 

I suggest that the reason court action was not necessary in these 
cases was largely due to the help of the responsible leaders of the 
building trades who were instrumental in bringing about compliance 
with the law. Now, if the law is amended as S. 2643, all vestige of 
control by responsible union officials will be lost. Labor strife will 
increase because the law will encourage it. 

Surely jurisdictional problems would multiply if today the law 
were amended to legalize jurisdictional disputes. But because they 
are illegal, the responsible union Officials working with employers 
have reduced such disputes compared to pre-Taft-Hartley days. The 
same voluntary cooperation could work in all construction site dis- 
putes, but not where boycotts are permitted or encouraged by law. 

We are confident that none of the members of this committee wrote 
this bill, but whoever the drafters of it may be, we are certain of one 
thing; they know very little about the construction industry. 

Senator Morse. May I interrupt to say in this case, as in all cases 
of major legislation, you can be sure that the authors of the bill did 
not write all of the bill. But I want you also to know that the author 
of the Morse bill approved of the objective of the bill and worked 
with counsel that did draft the bill, and did not introduce it until 
many conferences were had. I am sure also that that is true of the 
Senator from Massachusetts, Mr. Kennedy. And I also want to point 
out that we submitted our bill with the benefit of the legal advice of 
the Department of Labor. And do not forget this is a pnerern 
that the President has advocated now for some years. So what you 
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have here is a composite of talent that has gone to work on this bill. 
I have yet to see a piece of perfect legislation. But it does carry 
out our intent. I am grateful to you for the questions that you are 
raising here this morning, asking for further clarification. 

Although the Labor Department, through the Under Secretary of 
Labor, has already testified in behalf of the administration for the 
bill, I think that we ought to call upon the Labor Department to join 
with Mr. Merrick in seeing to it that their point of view is included 
in the memorandum that I have asked to be filed. 

I want to stress, although my friend from Arizona may have some 
reservation about the position of the administration, that this record 
shows very clearly that the administration endorses the bill and that 
the bill is in keeping with President Eisenhower’s public statement. 
I think it is fair and proper that you should ask this morning for the 
clarification of the points that you raised. It is up to us, as sponsors 
of the bill, and it is up to the Department of Labor, as advocates of 
the bill, to comply with your request for answers, and I am going 
to see to it that you get them. 

Mr. Kewier. Thank you. 

(The following memorandum is in reply to the several questions 
asked by Mr. Keller on p. 78. In accordance with the request of the 
acting chairman, it was prepared by the committee staff with the co- 
operation of representatives of the Department of Labor:) 


(1) The Associated General Contractors as well as other witnesses raised 
questions as to the applicability of the bill in those situations where the owner 
of the project himself contracts work out to the construction companies. The 
intention of the sponsors is to permit peaceful and lawful picketing at the 
typical construction project irrespective of the niceties of the legal relationships 
on such site. 

A majority of the Senate Labor Committee under the chairmanship of H. 
Alexander Smith in 1954 was in accord (S. Rept. 1211, 83d Cong., 2d sess., Apr. 
15, 1954, at p. 11). See also the Legislative History relative to section 8(e) of 
the National Labor Relations Act at page 1483. 

To spell out in more precise terms the intention here might invite legal 
devices aimed to circumvent the intention of Congress. The Associated General 
Sontractors, the principal employer group concerned in this legislation, “opposes 
divided responsibility and the use of these separate contracts on a construction 
site.”* It is, therefore, better to rely upon the determinations of the Board and 
the courts in actual cases rather than answering hypothetical questions. 

The Department of Labor believes that the language of the bill with regard 
to the employer relationships is sufficiently definite and precise in its present 
form. The terms “contractor” and “subcontractor” and “joint venturers” are 
well-known concepts in general law as well as in the construction industry. 
While the Department agrees that the mere form of separate or nonseparate 
legal entities of employers who are in the construction industry will not be the 
decisive factor in determining the application of the proposal, it feels that the 
concepts “in the relationship of contractor and subcontractor or joint venturers” 
provide the primary framework for the determination of the applicability of 
the bill. The Department believes that the terms are sufficiently flexible so 
that the Board and the courts can apply them to carry out the intent of Congress 
to permit peaceful primary activities which may affect employers who are not 
“neutral” while protecting innocent third parties at the site. 

(2) By the same token a precise delineation of the area of picketing permitted 
at a construction site of great size would be undesirable. In general when a 
project is very large, then it may take on aspects of separate jobsites. Il owever, 
it would be fatal to the bill’s purpose to make distinctions on the basis of any 
precise ‘size or description. The intention of Congress can be applied by the 
courts on a rule of reason. Finally an “offsite sand, gravel, and stone quarry,” 


1See p. 78. 
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would not ordinarily be a part of the construction site within the meaning 
of the bill. 

The Department of Labor is in general agreement with this conclusion. It is 
of the view that it would not be possible to draft a workable statutory delineation 
of the areas of permitted picketing which would be sufficiently flexible to carry 
out the purpose of the proposal. Construction site situations are so variable that 
the Department believes any attempt to make distinctions on the basis of precise 
size or description would create unnecessary legal “nicities” which would make 
the provision unwieldy, if not impossible to administer. The Department believes 
that the term “construction site” is a functional concept, the limits of which will 
be reasonably apparent to the Board or the courts on the unique facts of 
each case. 

(3) A question has been raised with respect to the meaning of “site of the 
construction, alteration, painting, or repair * * *.” An industrial enterprise, 
a missile base, or a department store might be the location of such activity. 
Under these circumstances the employees of the one or more “employers who 
are in the construction industry” would not be privileged to picket those who 
are not. Picketing at an important defense installation which is operational 
and partly under construction would, therefore, not be permitted as to such 
operational activities by the bill. Existing standards for such picketing, such 
as those laid down in Moore Drydock, would continue to apply. The bill would 
permit picketing directed at employers who are customarily engaged in the 
construction industry. 

The Department of Labor concurs in this view. 

(4) The privilege of lawful picketing a construction site is extended to all 
unions. A strike or picketing nevertheless by one union to “run a contractor and 
his building trades workmen,’ members of another union, “off the job” would 
appear to constitute a jurisdictional dispute within the meaning of section 8 (b) 
(4) (D) and hence unlawful. (Thus there appears to be no problem that the 
conduct under Tennessee Coal & Iron (p. 79) would not continue to be illegal.) 

While agreeing with this position, the Department of Labor pointed out that 
even if the employees of the subcontractor do not belong to any union, the 
activities would be subject to the provisions of section 8(b)(7) regulating 
organizational and recognition picketing. 

(5) A product boycott arises with respect to labor issues existing off the site, 
for example, at the place of manufacture of the product. Therefore, such disputes 
eannot be within the scope of the bill because no dispute regarding wages, hours, 
and working conditions at the site would be involved. 

The Department of Labor agrees that the proposal does not permit product 
boycott. It points out that the exception provided by the proposal does not per- 
mit activities for the purpose of boycotting supplies or other products or materials 
shipped or otherwise transported to and delivered on the site. The boycotting 
of such supplies and materials would be directed at an employer or at issues 
which exist off the site and would not be within the proposal even though a bona 
fide dispute with the off-site employer might be in progress. 


Senator Gotpwarer. Mr. Chairman. 

Senator Morse. The Senator from Arizona. 

Senator GoLpwarer. Sometime during the hearings I intend to 
insert in the record, or ask permission to have inserted in the record, 
the mistakes made in the answers put to the counsel of the Labor 
Department at the meeting, I believe 2 days ago, by Senator Prouty 
and by the minority counsel, Mr. Bernstein. Mr. Nystrom’s answers 
were shocking, and I must find myself in agreement with the Senator 
from Oregon who, on several other occasions, has been critical of the 
counsels that are sent down here by the Labor Department. They 
should have sent a man down here from the NLRB—of course I 
realize they have nothing to do with that. The man they sent was 
an expert on minimum wage, and from his answers does not. know 
much about the subject we are discussing. And I intend to clarify 
the record in respect to the answers that he gave. 

Now much is being made of the fact that the President has asked 
for this legislation. I have never doubted that. I have heard him ask 
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for it in several state of the Union messages. I am convinced if he 
knew what the bill did, that he would never have been for it. 

Senator Morse. I do not make that charge. 

Proceed, Mr. Keller. 

Mr. Ketier. Our association, whose members ae form annually 
over 80 percent of the contract construction in the Nation, was not 
consulted when the language of S. 2643 was drafted. Yet. this bill 
is aimed directly at the “general contractor—not the subs or specialty 
contractors. Other targets are our clients, including the U.S. Govern- 
ment and the public generally. Even the terminology is foreign to 
our industry. “Common situs” is not a term which is used or under- 
stood in the construction industry. 

May we suggest that some real study and care be given to working 
out this problem if one, in fact, exists. We don’t see any real in- 
equity that needs correction—certainly not with the “shotgun” ap- 
proach used in this bill. 

Lama union contractor. In union language I am considered “fair” 
(that means the opposite of unfair). As a “fair” contractor, I want 
to do the right thing with my employees and the unions which repre- 
sent them. “But I don’ t see why, because I am union, that I should be 
considered “fair game” for all sorts of strikes, secondary boycotts, 
and the like simply because some union agent doesn’t like another 
contractor and so he punishes me—his friend. Is that equity ¢ 

This proposed legislation, S. 2648, was drafted several years ago 
before the passage of the Labor-Management Reporting and Dis- 
closure Act of 1959 and, therefore, does not take into account the so- 
called subcontract provision of section 8(e) of the new law. Through 
the use of section 8(e), Congress has provided a method by which the 
employers and unions can resolve their differences through voluntary 
agreement. In my area, we have made use of this means ‘furnished us 
by Congress and have negotiated agreements providing for greater 
stability in labor relations matters. 

We urge that you give the new law a fair chance to work. If 
after a reasonable time it is felt that additional legislation is neces- 
sary, We suggest that representatives of the employers of building 
trades employ ees, as well as the representatives of the large buyers 
of construction services, particularly the Federal contracting agencies, 
should be given the opportunity to assist in the drafting of any such 
legislation. 

I am grateful for this opportunity of appearing before this sub- 
committee, and would like permission to file an additional statement. 
Thank you. 

Senator Morse. Time for filing additional material was previously 
granted. Weare very happy to have that statement. 

Now, Mr. Keller, before I call on other members of the subeom- 
mittee to ask questions, I would like to call on Senator Thurmond, 
who has arrived, as our next witness. As a matter of common prac- 
tice in our committee, we always give a Senator, who has other things 
to do in connection with the work of the Senate, the privilege of 
breaking in and testifying. We will call you back for cross-examina- 
tion. 

Senator Thurmond, we are honored to have you with us this morn- 
ing. You may proceed with your statement. 
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STATEMENT OF HON. STROM THURMOND, SENATOR FROM SOUTH 
CAROLINA 


Senator Tuurmonp. Thank you very much, Mr. Chairman. It isa 
pleasure to appear before the distinguished members of this committee. 

Although I am convinced that 5. 2643 is unwise legislation from 
any standpoint, particularly in that it singles out one type of industry 
for specialized treatment, and I would oppose it should be reported 
to the Senate floor, I determined that I should go further and testify 
before your committee because of my conviction that this bill would be 
highly detrimental to the Nation’s defense effort. 

Surely there is no need to remind Senators of the urgency and neces- 
sity of expediting our defense effort. Congress has repeatedly shown 
its concern over the mushrooming costs and the time delays in defense 
production and construction. Probably more different committees in 
the Congress have concerned themselves with defense procurement 
and supply practices than with any other one subject. It would be 
unthinkable at this point to enact legislation which would put an- 
other roadblock before our defense etlort, both with regard to costs 
and as to time. 

There can be no question but what this would be the effect of S. 
2643 were it to be enacted. There is no need to deal in generalities ; 
for there are specific cases to illustrate this assertion. I will cite a few 
of the many examples which are available. 

A typical case is the secondary boycott strike which took place in 
1958 at the Richards-Gebaur Air Force Base in Missouri. All of the 
construction at this airbase was closed down when a local union of the 
Operating Engineers picketed every gate of the Air Force base in an 
attempt to prevent the awarding of a subcontract for material sup- 
»lies to a supplier who was not organized. The District Court for the 

Vestern District of Missouri subsequently enabled the contractors to 
recommence work by issuing an injunction prohibiting the picketing 
which constituted a secondary boycott. In situations of this type, S. 
2643 would remove the remedy of injunction by legalizing such com- 
mon situs picketing. Had this bill been law in 1958 at the time of 
this strike, Mr. Chairman, work could not have been resumed by 
means of an injunction and the construction work on this defense 
project would have been delayed indefinitely. 

Next, consider what happened last fall at the Redstone Arsenal in 
Huntsville, Ala. A number of prime contracts had been awarded by 
the Corps of Engineers for the construction of additional facilities 
at the arsenal. Some of those executing prime contracts, such as the 
J. A. Jones Construction Co., operate on a union shop basis. One of 
the contractors awarded a contract was the Baroco Electric Co., which 
employs nonunion labor. Baroco’s contract. was for the construction 
of substations and distribution lines. On August 22, 1958, the Elec- 
trician’s Union placed pickets at all gates leading to the Redstone 
Arsenal as a protest against the awarding of a contract to Baroco. 
The picketing itself was apparently intended to pressure the Corps of 
Engineers to cancel the contract with Baroco. For a period of 32 
days the only work done at the Redstone Arsenal was that performed 
by Bareco Electric Co., since its employees did not belong to a union. 
The other employees on the job were union members and refused. to 
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cross the picket lines. The remaining contractors succeeded in se- 
curing an injunction against the union which limited the picketing to 
one gate. Even this did not completely solve the problem for the 
union employees still would not go back to work. It was not until 
September 24 that the electrical union admitted defeat in their efforts 
to have the Baroco contract canceled and withdrew their pickets. The 
injunction which was secured in this instance would not be possible 
should this legislation be enacted. This is but one of several similar 
instances that have occurred at Redstone Arsenal. 

A similar situation took place at Cape Canaveral in 1956 when at 
this time one of the subcontractors for the water distribution system 
was an open shop contractor, Constructors of Florida. The Plumbers 
Union picketed the entire job resulting in a work stoppage that lasted 
for 15 days. 

Another example is the strike which occurred on April 19 at the 
Titan Missile Base at Larson Air Force Base in Kansas. The strike 
was by the Iron Workers Union and all work at the plant was shut 
down, including that being performed by contractors with whom the 
unions had no dispute whatsoever. Under existing law, NLRB ac- 
tion ended the strike. If S. 2643 were enacted, such strikes could 
not be ended by NLRB action, and obviously the loss of time in this— 
one of the most imperative of our defense efforts—would have been 
delayed indefinitely. Similar situations have taken place at the Atlas 
missile sites in Salina, and Topeka, Kans. 

At this very moment, Mr. Chairman, three missile bases near Chey- 
enne, Wyo., all of which are under construction, have been closed 
down as a result of picketing by the Cement Finishers Union because 
one of the contractors desires to use ready-mix concrete materials 
from a commercial source with which the Cement Finishers Union 
hasa dispute. Such picketing affects contractors who have no dispute 
whatsoever with the union. From the facts available to me, it ap- 
pears that this strike is in clear violation of the “hot cargo” pro- 

vision of the 1959 act and will in due time be ended by application 
to the NLRB. I might add at this point that such strikes at missile 
bases around Cheyenne have been frequent. The strike preceding 
this one was commenced on May 13 by the International Brother- 
hood of Electrical Workers and was ended around June 8 by virtue 
of NLRB action. Under the provisions of S. 2643, such strikes could 
not be terminated, for they would be legalized by virtue of this bill. 

These examples, Mr. Chairman, sufficiently illustrate the over- 
whelming dangers of this bill. Its a would seriously impair— 
and I want to repeat, by the passage of S. 2643, would seriously im- 
pair—defense construction anc dthis if for no other, i is sufficient reason 
that no further action should be taken on this bill whatsoever. 

The procurement law for the Department of Defense is set out in 
chapter 137 of title 10 of the United States Code. The Armed Serv- 
ices Committee of the Senate is in the process of conducting a study 
of procurement policies and procedures as directed by section 4(a) 
of Public Law 86-89. I am the chairman of the subcommittee which 
has conducted the hearings in connection with this study. Although 
the law on procurement is in many respects quite flexible and con- 
tains rather broad latitudes as to the manner of awarding contracts 
by the Department of Defense, one thing is definite in the procure- 
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ment law. There is no provision for the Department of Defense to 
award or to refuse to award a contract on the basis of whether or not 
the contractor employs union members or nonunion members. The 
The Defense Department has no control whatsoever over the labor 
policies of the contractor, and this is certainly as it should be. 
Should this bill—and I repeat, should this bill—be enacted, it shouid 
be quite clear, however, that any time a defense contract is awarded 
to a nonunion or an open shop contractor, there is a strong prob- 
ability of the development of a complete w ork stoppage on the entire 
project. Even union contractors will recognize this factor, and will 
most certainly increase the amount of their bids to the Department 
of Defense in an effort to protect themselves against the contingen- 
cies of such work stoppages, over which they can have no control; 

for in no case will they be able to determine in advance of their bids 
whether another prime contract, or some subcontract, will be awarded 
to a nonunion or open shop contractor. 

Mr. Chairman and gentlemen of the committee, these factors are 
unquestionably known and fully appreciated by those who administer 
the letting of contracts by the Defense Department. I deeply regret 
that the administration has seen fit to endorse this unwise proposal. 
Were not the Defense Department officials bound by the policy of the 
administration, I feel quite certain that they would be expressing 
most violent opposition to this legislation. 

I urge this subcommittee to make a thorough investigation of the 
types of strikes that are occurring and which will occur in the future 
at our defense bases and missile sites throughout the country before 
acting further on this legislation. The failure to make such an in- 
vestigation would be to ignore the best interest of our national defense 
and the one most compelling facet of the proposed legislation. It is 
my personal conviction that S. 2643 would do irreparable harm to 
our defense effort, and I am convinced that if this committee will 
make an investigation of its effects on our preparedness projects, the 
committee will never favorably report the bill. 

I wish to thank you, Mr. Chairman, and the members of this com- 
mittee, for your attention. 

Senator Morse. Senator Thurmond, I want to thank you very much 
for your testimony this morning. 

I am sure I need not tell you that neither Senator Kennedy nor 
the Senator from Oregon, or any of the cosponsors of this legislation, 
would be offering it if we really thought it in any way impaired the 
defense program of this country. I refuse to believe that the Presi- 
dent of the United States would be supporting it if he thought there 
was any basis for the argument. 

I want to point out most respectfully that some of the instances 
that you raise involved product boycotts which are not covered by 
the bill. Many of the instances which you raise I think legal analysis 
will show would not be covered by this bill at all because of the ian- 
guage on page 1, starting with line 6— 


shall be construed to make unlawful where not otherwise unlawful. 


Any action that is presently unlawful under the Taft-Hartley law 
would not be covered except in this very limited case of situs picketing 
that does not involve product boycotting. 
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Where a picket line was attempting to obtain a closed shop rather 
than protesting substandard wages, seeking recognition, or attempting 
organization, then such picket line would be illegal. There is nothing 
in this bill that in any way would modify, in my judgment, the pro- 
hibition against a closed shop of Taft-Hartley. I am going to see 
that very careful research is made in order to determine for certain 
that there is no loophole in this bill that would permit the kind of an 
impairment of the defense establishments, that you in all sincerity 
and out of your recognized dedication to the defense and security of 
our country, have raised this morning. 

But I make one other comment which I made before the com- 
mittee the other day. We cannot under the guise of a defense pro- 
gram, commit the legitimate rights of free labor and the legitimate 
rights of free management to be violated by the military. And we 
have learned from sad experience in our past history that you have 
to maintain a check on the military even in time of war when it comes 
to the matter of protecting the legitimate rights of management and 
labor in our country. In World War II we had to set up a War Labor 
Board, to be sure that a forum existed for assuring the legitimate 
rights of labor in return for labor’s giving up its right to strike. So 
I suggested the other day that with this great increase in defense 
ex xpenditures, with $42 billion out of $76 billion of our national budget 
going into defense, with the great increase in power over the economy 
that the milit: ary both directly and indirectly is exercising, we better 
take a look at some of the labor practices of the military, or the labor 
policies of the military, in some of these very missile sites and defense 
establishments. Although I made no proposal that we proceed to 
establish it, but only consider it, I’m not so sure that we have not 
reached the point where we must give some consideration to the estab- 
lishment of a Defense Labor Board with special jurisdiction over 
defense establishments during the period of crisis that confronts us. 

[ only want to say this for the record, because I am sure that you 
recognize that I share your concern about the security of my country. 
I would not be proposing any legislation if I, in fact, believed that it 
could possibly endanger the security of my country any more than you 
would. There are areas here for honest differences of opinion as to 
the effect of the legislation and you certainly, as a distinguished col- 
league in the Senate, are entitled to a specific answer from this com- 
mittee in regard to its intent. (See p. 91.) 

As the author of one of the bills I want to thank you most sincerely 
for your contribution to this record this morning, and want you to 
know that I appreciate it very much. 

Senator Tuurmonp. I wish to thank you very much, Mr. Chairman. 
And I want to say that in my opinion the prompt production of 
missiles and other military equipment in this critical time in world 
history may determine the survival of our country. We cannot afford 
to take a chance. In my opinion, this bill will be very detrimental 
to our defense effort, and I appreciate the chairman’s statement that it 
will be investigated very carefully. 

I wish to thank you. 
Senator Morse. Senator Goldwater. 

Senator Gotpwarer. Senator Thurmond, as a Senator, and as an 
American first, I want to thank you for calling the attention of the 
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American people to the dangers that do exist to our defense effort if 
this piece of legislation is passed. Now because there is doubt, I 
think that there is doubt even in the minds of the authors, about the 
effect of this bill, as it relates to strikes in not necessarily defense 
plants, but missile bases, missile sites, and missile testing grounds, I 
am wondering if you would agree with me that we should consider the 
advisability of an amendment to this proposal that would prohibit 
any strike on any missile bases, or missile sites, or missile testing 
grounds? 

Senator THurmonp. Senator, I would certainly favor such an 
amendment that would prohibit strikes at any missile base, site or 
testing ground, because I think that such a strike would hamper our 
defense effort at a very critical time in the existence of this Nation. 

Senator Gotpwarer. Well, I might inform you I have such an 
amendment prepared, and I will offer it at the proper time. And I 
look for the baainne of my good friend from South Carolina who, as 
a major general in the Army Reserve, knows probably better than most 
of us the dangers to which he refers. 

Senator Morse. Would you gentlemen go further and propose to 
draft employees into the military for the duration ? 

Senator GotpwaTer. Well, a Democratic President suggested that 
once, but he did not get very far with it. 

Senator Morse. I spoke against it, as you know. 

Senator GotpwaTer. Yes; I know you did. 

Senator Ranpotpxw. Mr. Chairman ? 

Senator Morse. Senator Randolph. 

Senator Ranpotru. Senator Thurmond, is it your feeling that in 
any legislation of this type, provision should be included which would, 
in effect, prohibit strikes in defense establishments or in factories en- 
gaged in the production of materials for prosecution of a possible 
war? In other words, would you say that you believe that there 
should be no interruption of work at either defense establishments or 
plants processing materials and foodstuff. 

Senator THturmMonp. Senator Randolph, it is my opinion that we 
cannot afford to have secondary boycott strikes and picketing in our 
missile plants, or missile bases, or in other phases of our defense effort 
at this critical time. 

Senator Morsr. Senator Thurmond, that is exactly what we had 
during World War II. We had a no-strike-no-walkout agreement. 
But we set up a War Labor Board under the direct jurisdiction of 
the President, with final appeal from it going to the President’s desk. 
T sat in many an appeal hearing before the President himself in his 
office in the White House in regard to every case that raised the issue 
of seizure. But during World War II we set up a board with juris- 
diction over all labor disputes to determine what the labor policy 
would be. We gave to this board no dictatorship power over free 
labor in America. I hope the time never comes in this free society 
of ours that we will do it. And if you are going to support the 
proposition that you have just recommended, then I say most respect- 
fully that the next step should be the suggestion I raised the other 
morning in this hearing, that we had better get busy and get our 
defense labor boards set up at once to insure fairness to labor. If you 
leave to the military or to the employers the labor policies of this 
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country unchecked by the right to strike, we know from sad experi- 
ence that you are going to have many a violation of legitimate rights 
that must be protected, not only in peacetime, but even in a war. A 
remarkable job was done in war production as a result of the no- 
strike-no-lockout agreement and the procedures that were set up 
for enforcing it. 

Senator THurmonp. Mr. Chairman, in my opinion the United States 
today, and the free world, faces the strongest, the most dangerous, 
and the most vicious enemy that the country has ever faced be- 
fore. And I feel that we should leave no stone unturned or fail 
to take any sort of measure to protect the security of all of the people 
of this country and the free world. 

Senator Morse. I do not disagree with you at all. I recognize the 
danger of the potential enemy, and I do think that we ought to take 
proper precautions, but I am not going to seek to counteract the police 
state by turning my own country into a police state in any segment of 
its operation, including the labor policies within the defense plants. 

Senator Proury. Mr. Chairman. I just would like to say to Senator 
Thurmond that I am going to offer an amendment which would make 
a secondary boycott impossible on any military facility or installa- 
tion of the Army, Navy, or Air Force, or any other department or 
agency of the Government where the major purpose of such facility 
is the development, production and testing, firing or launching of 
munitions, weapons, and so on. 

Senator Tuurmonp. Thank you very much. 

Senator Morsr. Thank you very much, Senator. 

Mr. Keller, would you return to the witness stand with your 
associates, please. 

Senator Randolph, you have questions of Mr. Keller? 

Senator Ranpoiru. Yes, I have a brief question of the witness. 

In your statement, Mr. Keller, you speak of an emotionalism en- 
tering into consideration of this measure. Would you indicate to the 
subcommittee whether you and your associates have discussed this 
legislation personally with the Secretary of Labor, Mr. Mitchell ? 

Mr. Keiirer. Senator Randolph, I can only say that I have only 
been recently appointed as Chairman of the Labor Committee and I 
have had no such conversations with the Secretary. But I would like 
toask Mr. Dunn to comment on that matter. 

Senator Morse. Mr. Dunn. 

Mr. Dunn. Mr. Chairman, Senator Randolph, there have been no 
discussions with the Secretary of Labor on this particular bill. But 
on the principle in this bill we have discussed with the Secretary of 
Labor, in 1957, the objections of the Associated General Contractors 
to any proposition to legaliiee secondary boycotts in the construction 
industry. 

If I may elaborate on that, the Secretary of Labor, at the suggestion 
of the President of the United States, called together representatives 
of management and labor to advise him on what legislation should be 
enacted pertaining to labor matters. And that was before the Labor- 
Management and Disclosure Act of 1959 was ever thought of. The 
Associated General Contractors, the National Contractors Associa- 
tion, the National Electrical Contractors Association, and the National 
Association of Home Builders representing management, and rep- 
resentatives of the larger building trade unions, such as the Carpen- 
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ters, the Electricians, Plumbers, met with the Secretary of Labor, and 
discussed many things. 

One point, the secondary boycott subject, was raised and imme- 
diately this was discarded because there could be no agreement on that 
principle. As I recall, management suggested a number of changes 
such as clearly outlawing restrictive practices, and that became con- 
troversial and was dropped. After we discussed about eight points, 
three points were reported out of this informal meeting, or meetings 
that lasted about 10 weeks. They were these: 

(1) It was agreed by management and labor and the Secretary of 
Labor that the Taft-H: irtley Act should be amended to permit the 
building and construction unions to have the right of certification by 
NLRB, that they represented the workmen, without the nec essity of 
a formal election which, up to that time, had been found impractical 
if not impossible. So we agreed that there should be certification of 
building trade unions without the necessity of an election where there 
was a history of collective bargaining, where it was established in 
the minds of NLRB that they did represent the men. 

(2) That there be a right of making contributions to apprentice 
training programs w ithout inviting violation of the Taft-Hartley law, 
where such programs were gener: ally : administered by labor and man- 
agement. And up to that time that had not been clearly legal. 

(3) The reporting and disclosure of pension contr ibutions were also 
) Danae Those recommendations were made to the Congress 
by the Secretary of Labor, and two of them have been adopted. 

Now the subject of secondary boycotts was not discussed at length, 
and it did not come out as a recommendation of that joint meeting. 
About a year later the subject was raised in a bill that was introduced 
in the Congress by Senator Smith, and we have had no meeting with 
the Secretary of Labor since. 

Senator Ranpoten. Thank you. 

Mr. Keller, you say, in effect, that the general contractor who is 
primarily .1 responsible for the completion of a project should have 
jurisdiction in connection with the subcontracting. Is that correct? 
Is that in effect what you said? 

Mr. Ketter. No, sir, I do not—— 

Senator Ranpotpu. You state that one general contractor primarily 
is responsible. 

Mr. Kerrier. Well, yes. What I was talking about there was, per- 
haps not closely related to this bill, is that there are some areas in 
which separate contracts are awarded by the owners to mechanical 
and electrical subcontractors who should be subcontrators. We oppose 
this in principle. We believe that the general contractors should have 
full responsibility for completion of the work. 

Senator Ranpotrn. Your language says that the selection and 
direction 

Mr. Kewrer. Right. 

Senator Ranpo.ipnu (continuing). Of the subcontractor. 

Mr. Kerier. Yes, sir. 

Senator Ranpotrn. I want to ask you, is this common practice in 
Government projects? 

Mr. Keuxer. It is generally the accepted practice, and the only 
variation therefrom is where the project is of sufficient scope that 
there are several general contractors with their subcontractors on the 
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same project site. The Government has not ordinarily awarded work 
directly to such contractors, subcontractors, specialty contractors. 
But there are many instances, as Senator Thurmond described, 
whether they be numerous general contractors and their subcon- 
tractors on the same site. 

Senator Morse. Will the Senator from West Virginia permit the 
Chair to interrupt for just a moment ? 

Senator Ranpoten. Yes, indeed. 

Senator Morse. Mr. Keller, are you located in Washington, D.C. ? 

Mr. Keuier. No, sir. 

Senator Morse. Is your office located in Washington, D.C.? 

Mr. Ketier. No, sir; I am from New Orleans. I came from New 
Orleans Sunday afternoon to testify yesterday, and I waited over to 
testify today. 

Senator Morsr. I just wanted to raise a procedural point here and 
have the attention of my friend from Arizona, Mr. Goldwater. Is 
it the Senator’s plan to raise a point of order at 10:30 so that we 
cannot continue ? 

The subcommittee will recall that yesterday I served notice that 
I might make a motion today to close these hearings and give wit- 
nesses who have not had an opportunity to testify “the privilege of 
filing a written statement. But I do not feel it would be proper for 
me to make that motion in the absence of my chairman—plus the 
fact I can say good naturedly, I can count noses, too, and I will make 
the motion at the next he: aring of the subcommittee when I think we 
will have a fuller attendance. I only wanted the subcommittee and the 
witnesses to know that we will proceed with our next meeting of the 
subcommittee at 9 o’clock tomorrow morning. At that time I intend 
to raise some procedural points in regard to the future handling of 
this bill by the committee. 

Are you through, Senator Randolph ? 

Senator Ranporen. Yes. 

Senator Gotpwatrr. Will the Senator yield ? 

I think this clearly points out my objections to trying to ram this 
bill through a week or 10 days of hearings. I recall back in 1953 we 
held something like 54 days of hearings on amendments to the Taft- 
Hartley. Now this is one of those far- reaching amendments which 
we could perform on the Taft-Hartley. The Senator knows this will 
open up the mandatory spots of Taft- Hartley amendments once it 
hits the floor. I think that we should plan extended hearings on this 
to allow everyone to be heard in fullest. 

I have a list here of, oh, maybe 25 questions that I would like to ask 
Mr. Keller and Mr. Dunn. I suggest that Mr. Keller does not have 
to stay in Washington if he would rather return to New Orleans. Mr. 
Dunn could answer these questions. I certainly want to have them 
back so that both Senator Prouty and I can have the opportunity to 
interrogate them. 

Senator Morse. I understand the point of view of the Senator from 
Arizona. I want to say that the files of this committee, in my judg- 
ment, are replete with a full record on the effect of amendments which 
is like this one. I think we have already had substantial hearings on 
the matter. I think that much of the testimony is bound to be repeti- 
tious and cumulative. I think filing written statements would be ade- 
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uate. I am perfectly aware of the parliamentary situation that con- 
nts us. I would much prefer, may I say most respectfully to the 
Senator from Arizona, to take the bill to the floor of the Senate on the 
basis of giving the witnesses an opportunity to make a record, either 
in oral testimony or filing written statements, although I think it is 
very important that Mr. Kothe, the next witness, representing the 
National Manufacturers Association, be given an opportunity to tes- 
tify orally before the committee. But if we do not follow, Senator 
Goldwater, the procedure the acting chairman is pointing out, you 
know what is going to happen. 

Senator Gotpwarer. I hope I know what is going to happen. 

Senator Morse. There might be an attempt to attach this amend- 
ment as a rider. I would much prefer to have it come in on its own 
four feet and be considered on its own merits, rather than have it 
attached as a rider. But that is the parliamentary procedure that 
confronts us. 

Senator Gotpwater. It would be impossible for this to come in on 
its own four feet because it is like a centipede, it has so many feet we 
do not know about. 

Senator Morse. We are going to let the majority decide that. We 
might want to file some questions with this witness, as the Senator 
from Vermont suggested yesterday. The Chair will rule that he 
can file his written answers to those questions. That could include 
the 25 questions the Senator from Arizona would like to ask him. And 
if the Senator from Arizona would accept that suggestion, I would 
rule accordingly. 

Senator Proury. Mr. Chairman, that is what I had in mind. 

Senator Morse. Your request is granted. 

Senator Proury. I would also like to suggest to Mr. Keller, who 
touched upon some of the questions here in general terms this morning, 
that he be a bit more specific in his answers. 

Senator Morsr. The hour 10:30 having arrived, and the Chair 
already having ruled that the Senator from Vermont may file his 
questions—and Mr. Keller, you will file your written statement at 
your discretion—we will recess the subcommittee until 9 o’clock tomor- 
row morning. Our next witness will be Mr. Kothe, vice president in 
charge of Industrial Relations Department, National Association of 
Manufacturers. 

Senator Gotpwater. Mr. Chairman, I want to make it clear that I 
wanted the opportunity to question these witnesses, and I would like 
to have Mr. Dunn back tomorrow morning if we could. 

Senator Morse. The Chair will do its best to get Mr. Keller or 
Mr. Dunn, or anyone that the general contractors want to bring, after 
Mr. Kothe testifies. Otherwise, their statement, the remaining state- 
ment, will have to be in writing before the subcommittee. 

We stand in recess. 

(Whereupon, at 10:30 a.m., the subcommittee was recessed until 
9 a.m., Wednesday, June 29, 1960.) 
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WEDNESDAY, JUNE 29, 1960 


U.S. SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
Com™MITTEE ON Lasor AND Pusiic WELFARE, 
Washington, DL. 

The subcommittee met, pursuant to recess, at 9:15 a.m., in room 4282, 
New Senate Office Building, Senator Wayne Morse presiding. 

Present: Senators Morse (presiding), Randolph, Goldwater, and 
Prouty. 

Also present: Senators Clark, member of the full committee, and 
Curtis of Nebraska. 

Committee staff members present, Stewart E, McClure, chief clerk, 
John S. Forsythe, general counsel; Samuel V. Merrick and Edward D. 
Friedman, associate counsels; Ralph Dungan, professional staff mem- 
ber; Mic ‘hael Bernstein, minority counsel : ; and G. F. Randolph, as- 
sociate minority counsel. 

Senator Morse. The hear ing will come to order. 


Our first witness this morning will be Mr. Lambert Miller, general 
counsel, National Association of Manufacturers. 

Mr. Miller, will you come forward? Weare happy to have you with 
us. You may proceed in your own way. 


STATEMENT OF LAMBERT MILLER, GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF MANUFACTURERS, WASHINGTON, D.C. 


Mr. Mitter. Thank you, Mr. Chairman. 

I understood that you wanted to recall the representatives of the 
Associated General Contractors ¢ 

Senator Morse. No; I am going to call on you first. I want to get 
your statement. 

Mr. Miter. I will be glad to stand aside. 

Senator Morse. I want to get your statement in the record first. 

Senator Gotpwarer. Mr. Chait hairman, I want to reiterate the same 

rotest I made yesterday about the use of our distinguished friend 
Bonn Pennsylvania, who is not a member of the subcommittee, to cre- 
ate a quorum. 

I realize there is nothing I can do but protest it, although the chair- 
man of the committee, the full committee, yesterday expressed some 
doubts himself as to the interpretation of the rule. 

Senator Morse. Well, as the Senator from Arizona knows, the act- 
ing chairman of the subcommittee made perfectly clear he thinks there 
is some ambiguity in the rules, so I am not surprised the chairman of 
the full committee might express some doubts. 
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But I am sure after we have a full discussion of it, that the doubts 
of the chairman of the full committee will be dissipated—at least I 
hope so. 

I have given the matter further thought, and I think that the 
weight of the argument is on the side of the ruling of the acting 
chairman yesterday. At least I am perfectly willing to proceed and 
abide by the final judgment of the full committee. 

Senator Gotpwater. I am certain the Senator feels his judgment 
is correct in this, but I still am going to try someday what I sug- 
gested in the anteroom, that I as a member of one of the subeommit- 
tees, let’s say Health, will get two Republican members and say we 
have a quorum present and enact some business. I would like to see 
the reaction of the distinguished Senator from Oregon on that. 

Senator Morse. I would just move to set aside the action as un- 
official action of the subcommittee and let the full committee decide. 
That would be my motion. 

Senator CLark. Would the Senator yield? 

Senator Morse. Yes; I yield. 

Senator Crark. May the record show that the Senator from Penn- 
sylvania is a reluctant, but I hope loyal guinea pig. 

Senator Gotpwater. I would not apply that term to him at all. 
I think he is a very loyal Member of the Senate, and he is working 
closely with members of his party, and I wish members of my party 
would work with me. 

Now, Mr. Chairman, I did want to have the opportunity to inter- 
rogate Mr. Dunn, and I am hoping in the hour and 45 minutes we 
have that we can work him back i in, because we did not get to ask him 
questions. 

Senator Morsr. I am hoping so, too, but I do want to get the views 
of the National Association of Manufacturers and the views of the 
U.S. Chamber of Commerce in the record before we come to grips 
with the problem of closing the hearings. 

Senator Gotpwarer. Mr. Chairman, the gentleman from New Jer- 
sey has been here every day of these hearings, and because they 
represent independent contractors, I hope that we can get to them 
too. 

Senator Morse. I am going to do my very best to get to them. 

Mr. Miller, you may proceed, 

Mr. Minin. Thank you, Mr. Chairman. 

My name is Lambert H. Miller. I am general counsel of the Na- 
tional Association of Manufacturers, with offices in Washington, D.C., 
and I am appearing on behalf of that association. 

We appreciate this opportunity to express our views on S. 2643, 
the so- called situs picketing bill, under consideration by this subeom- 
mittee. This proposal could result in drastic and far-reaching 
changes in the national labor policy as expressed in existing legisla- 
tion. It could affect a large number of our association’s membership 
of some 20,000 manufacturi ing concerns of all sizes engaged in virtu- 
ally all types of manufacturing industry. Accordingly, this bill is 
of real concern to our membership 

S. 2643 would legalize se a boycott and picketing activities 
in “tid construction industry by adding the following proviso to sec- 
tion 8(b) (4) of the National Labor felations Act: 
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We have the text of the bill quoted in our statement, Mr. Chairman, 
but I won’t bother to read that. I am sure you are all familiar with 
that. 

Senator Morse. It will be included. 

(The text referred to is as follows:) 

Provided further, That nothing contained in clause (B) of this paragraph (4) 
shall be construed to make unlawful, where not otherwise unlawful, any strike 
or refusal to perform services at the site of the construction, alteration, painting 
or repair of a building, structure, or other work and directed at any of several 
employers who are in the construction industry and are jointly engaged as joint 
venturers or in the relationship of contractors and subcontractors in such con- 
struction, alteration, painting or repair at such site, and there is a labor dispute, 
not unlawful under this act or in violation of an existing collective bargaining 
contract, relating to the wages, hours or other working conditions of employees 
employed at such site by any of such employers. 

Senator Morse. This proposal seeks to immunize secondary boycott 
and picketing activities in the building and construction industry de- 
spite the fact that it was the prevalence of such abuses in that industry 
which, perhaps more than any other factor, led Congress to outlaw 

secondary boycotts when it enacted the Taft-Hartley Act in 1947. 

According to the supporters of this bill, it is designed to reverse the 

Denver B uilding Trades case (341 U.S. 675 ( 1951) ). That was a typi- 
cal secondary boycott and picketing situation in the construction in- 
Fane and was held to be unlawful by the Supreme Court. 

Under that case and other decisions, including the Moore Drydock 
case (92 NLRB 547 (1950) ), a union may not engage in a secondary 
boycott at a construction site where employees of several employers 
are working, but it may engage in strikes or picketing at such site 
against a prim: ary employer with whom it has a lawful dispute pro- 
vided it complies with certain reasonable conditions to prevent sec- 
ondary effects. These conditions are that the picketing disclose clearly 
that the dispute is with the primary employer only, that the picketing 
is limited to times when the dispute situs is on the neutral employer’s 
premises, that the primary employer is engaged in its normal business 
at the common situs when the picketing takes place, that the picketing 
is confined to areas reasonably close to the situs of the dispute, and that 
the primary employer does not have separate premises where the union 
could adequately publicize its labor dispute. 

Proponents claim that this bill is designed to put construction work- 
ers and their unions on an equal footing with all other employees with 
respect to the right to strike. If employees i in the construction in- 
dustry have been ‘denied the right to engage in primary strikes against 
their employers in labor disputes over their wages, hours or other 
working conditions, there might be merit in this claim. 

But such is not the case. Construction workers have the same right 
to strike as all other employees. They may engage in primary strikes 
over their wages, hours, and other terms and conditions of employ- 
ment. There has never been any real question about this but Congress 
nevertheless gave express reassurance and precluded any possible 
question in its 1959 amendments when it added to the secondary boy- 
cott provisions of the Taft-Hartley section 8(b) (4) (B) the proviso: 


Provided, That nothing contained in this clause (B) shall be construed to make 
unlawful, where not otherwise unlawful, any primary strike or primary picketing. 
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At the same time, the national labor policy applicable alike to unions 
of construction employees and unions of other workers, requires them 
to refrain from secondary boycotts and to take effective steps when- 
ever necessary to prevent their primary strike from having secondary 
effects upon other employers and their employees and thus becoming 
a secondary boycott or product boycott. However, S. 2643 is so broadly 
written that it could be construed to legalize secondary boycotts and 
product boycotts by unions in the construction industry. 

Accordingly, it would grant to construction unions special privileges 
denied to other labor organizations and thus constitutes special interest 
legislation. 

The bill is written so that it could be construed to legalize virtually 
any action a union might wish to take so long as such action takes 
place at a construction site. Because of this site limitation, it is 
generally described as limited to the construction industry. However, 
there is nothing in the bill specifically to prevent the effects of second- 
ary boycotts, product boycotts and other action which might be per- 
mitted under the bill from reachmg many employers completely re- 
moved from the work site. 

The extreme breadth which might be given the bill by interpretation 
becomes apparent only upon analysis of each of the clauses in a single 
long and complicated proviso proposed to be added to present law. 

The types of union conduct which the bill would legalize at con- 
struction sites would include all types of activities embraced within 
the broad term “any strike or refusal to perform services.” This term 
would seem to cover practically any activity a union might wish to 
engage in, including not only total strikes, but also partial strikes, 
slowdowns and similar harassing tactics. 

The places where such conduct would be legalized include all loca- 
tions which might be construed to be “at the site of the construction, 
alteration, painting, or repair of a building, structure, or other work.” 
The “site” might well be interpreted to include not only the actual 
premises but also any adjacent nearby or related premises which are 
utilized or are necessary for carrying on the work. 

The terms “construction, alteration, painting, or repair of a build- 
ing, structure, or other work” would presumably be interpreted to 
include all activities which are carried on by any branch of the con- 
struction industry. 

Apparently they are designed to embrace any type of work on any 
object that might ordinarily come within the construction industry, 
including, for example, not only buildings and similar structures but 
also roads and highways, bridges, docks, dams, transmission lines, 
pipelines, railroad tracks, airports and airfields, excavations, earth 
moving and grading projects, and even defense installations. 

Under the bill, the strike or refusal must be at such site “and directed 
at any of several employers who are in the construction industry.” 
On casual reading, this clause might give the impression that it limits 
such strikes and their effects to the construction industry. However, 
it is extremely doubtful whether it would be so interpreted. The term 
“directed at” could be interpreted to require only that a union should 
call its strike ostensibly against one of the employers on the project. 
It should be noted and emphasized that no restriction whatever is 
put upon the effects of the strike or refusal. So far as this clause is con- 
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cerned, the effects could reach any employer at any location. Thus it 
might take in anyone who furnishes tools, equipment, materials, sup- 
plies, services or other items used in any branch of the construction 
industry. This point is of such major importance that it is discussed 
in orme detail at a later point. 

The term “employers who are in the construction industry” would 
seem to include any employer who is performing work in that industry 
at the time of the strike or refusal, whether or not that is a primary 
or substantial part of his operations. It should be noted that the 
term used in the present bill contrasts with the term “employers en- 
gaged primarily in the building and construction industry” used in 
section 8(f) of the National Labor Relations Act, as amended. It 
would seem clear that distinction is intended and that the present bill 
would apply whether or not the employer is “primarily” so engaged. 

The struck employer must be one of several who— 
are jointly engaged as joint venturers or in the relationship of contractors and 
subcontractors in such construction, alteration, painting, or repair at such site. 

Presumably this is intended to cover all situations where work is 
done or to be done by more than one employer at the site. It is not 
clear whether an owner who contracts for any such work to be done 
by a single party would be deemed a “contractor” and whether the 
bill would apply in this situation. 

The final clause of the bill is that— 
there is a labor dispute, not unlawful under this Act or in violation of an existing 
collective bargaining contract, relating to the wages, hours, or other working 
conditions of employees employed at such site by any of such employers. 

The term “labor dispute” presumably would have the broad mean- 
ing which is given it by definition in section 2(9) of the National Labor 
Relations Act under which it— 


includes any controversy concerning terms, tenure, or conditions of employment, 
or concerning the association or representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange terms or conditions of employment, 
regardless of whether the disputants stand in the proximate relation of employer 
and employee. 


Thus the bill would cover practically any controversy except those 
that are specifically made unlawful by the terms of the present law 
or which might be in violation of a no-strike clause or other provision 
of an existing contract. 

The provision that the dispute must relate to “wages, hours, or 
other working conditions of employees employed at such site” has 
little, if any, restrictive effect, especially since the Board and some 
courts have construed the term “wages, Lona or other working con- 
ditions” to include nearly any lawful demand that a union may wish 
to make. 

For example, demand for a union shop on the grounds that union 
members will not work with nonunion people has been held a proper 
subject of bargaining, at least where there is no State right-to-work 
law in effect, and would doubtless be held to come within the term 
“working conditions.” Likewise, this term might be interpreted to 
include union demands that only union-made products, materials, and 


equipment be used because union members will not work with non- 
union goods. 
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At the same time, the national labor policy applicable alike to unions 
of construction employees and unions of other workers, requires them 
to refrain from secondary boycotts and to take effective steps when- 
ever necessary to prevent their primary strike from having secondary 
effects upon other employers and their employees and thus becoming 
a secondary boycott or product boycott. However, S. 2643 is so broadly 
written that it could be construed to legalize secondary boycotts and 
product boycotts by unions in the construction industry. 

Accordingly, it would grant to construction unions special privileges 
denied to other labor organizations and thus constitutes special interest 
legislation. 

he bill is written so that it could be construed to legalize virtually 
any action a union might wish to take so long as such action takes 
place at a construction site. Because of this site limitation, it is 
generally described as limited to the construction industry. However, 
there is nothing in the bill specifically to prevent the effects of second- 
ary boycotts, product boycotts and other action which might be per- 
mitted under the bill from reachmg many employers completely re- 
moved from the work site. 

The extreme breadth which might be given the bill by interpretation 
becomes apparent only upon analysis of each of the clauses in a single 
long and complicated proviso proposed to be added to present law. 

The types of union conduct which the bill would legalize at con- 
struction sites would include all types of activities embraced within 
the broad term “any strike or refusal to perform services.” This term 
would seem to cover practically any activity a union might wish to 
engage in, including not only total strikes, but also partial strikes, 
slowdowns and similar harassing tactics. 

The places where such conduct would be legalized include all loca- 
tions which might be construed to be “at the site of the construction, 
alteration, painting, or repair of a building, structure, or other work.” 
The “site” might well be interpreted to include not only the actual 
premises but also any adjacent nearby or related premises which are 
utilized or are necessary for carrying on the work. 

The terms “construction, alteration, painting, or repair of a build- 
ing, structure, or other work” would presumably be interpreted to 
include all activities which are carried on by any branch of the con- 
struction industry. 

Apparently they are designed to embrace any type of work on any 
object that might ordinarily come within the construction industry, 
including, for example, not only buildings and similar structures but 
also roads and highways, bridges, docks, dams, transmission lines, 
pipelines, railroad tracks, airports and airfields, excavations, earth 
moving and grading projects, and even defense installations. 

Under the bill, the strike or refusal must be at such site “and directed 
at any of several employers who are in the construction industry.” 
On casual reading, this clause might give the impression that it limits 
such strikes and their effects to the construction industry. However, 
it is extremely doubtful whether it would be so interpreted. The term 
“directed at” could be interpreted to require only that a union should 
call its strike ostensibly against one of the employers on the project. 
It should be noted and emphasized that no restriction whatever is 
put upon the effects of the strike or refusal. So far as this clause is con- 
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cerned, the effects could reach any employer at any location. Thus it 
might take in anyone who furnishes tools, equipment, materials, sup- 
plies, services or other items used in any branch of the construction 
industry. This point is of such major importance that it is discussed 
in orme detail at a later point. 

The term “employers who are in the construction industry” would 
seem to include any employer who is performing work in that industry 
at the time of the strike or refusal, whether or not that is a primary 
or substantial part of his operations. It should be noted that the 
term used in the present bill contrasts with the term “employers en- 
gaged primarily in the building and construction industry” used in 
section 8(f) of the National Labor Relations Act, as amended. It 
would seem clear that distinction is intended and that the present bill 
would apply whether or not the employer is “primarily” so engaged. 

The struck employer must be one of several who— 


are jointly engaged as joint venturers or in the relationship of contractors and 
subcontractors in such construction, alteration, painting, or repair at such site. 
Presumably this is intended to cover all situations where work is 
done or to be done by more than one employer at the site. It is not 
clear whether an owner who contracts for any such work to be done 
by a single party would be deemed a “contractor” and whether the 
bill would apply in this situation. 
The final clause of the bill is that 


there is a labor dispute, not unlawful under this Act or in violation of an existing 
collective bargaining contract, relating to the wages, hours, or other working 
conditions of employees employed at such site by any of such employers. 


The term “labor dispute” presumably would have the broad mean- 


ing which is given it by definition in section 2(9) of the National Labor 
Relations Act under which it— 





includes any controversy concerning terms, tenure, or conditions of employment, 
or concerning the association or representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange terms or conditions of employment, 


regardless of whether the disputants stand in the proximate relation of employer 
and employee. 


Thus the bill would cover practically any controversy except those 
that are specifically made unlawful by the terms of the present law 
or which might be in violation of a no-strike clause or other provision 
of an existing contract. 

The provision that the dispute must relate to “wages, hours, or 
other working conditions of employees employed at such site” has 
little, if any, restrictive effect, especially since the Board and some 
courts have construed the term “wages, Coe or other working con- 
ditions” to include nearly any lawful demand that a union may wish 
to make. 

For example, demand for a union shop on the grounds that union 
members will not work with nonunion people has been held a proper 
subject of bargaining, at least where there is no State right-to-work 
law in effect, and would doubtless be held to come within the term 
“working conditions.” Likewise, this term might be interpreted to 
include union demands that only union-made products, materials, and 


equipment be used because union members will not work with non- 
union goods. 
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The foregoing brief clause-by-clause analysis indicates the ambigui- 
ties by which the proposed amendment might be interpreted to permit 
secondary boycotts and product boycotts and thus affect many em- 
ployers who are neither in the construction industry nor working at 
the site. Those favoring the bill may contend, however, that such 
broad interpretation is precluded by the opening clause of the pro- 
posed proviso which states : 

Provided further, That nothing contained in clause (B) of this paragraph (4) 
shall be construed to make unlawful where not otherwise unlawful— 
any strike or refusal, and so forth. 

Thus they may contend that secondary boycotts and product boy- 
cotts are “otherwise unlawful,” that is, prohibited by other sections 
of the National Labor Relations Act. For example, they might con- 
tend, in line with recent National Labor Relations Board rulings, that 
secondary boycotts and product boycotts restrain and coerce secondary 
employees and therefore are unlawful under section 8(b) (1) of the 
act. It is true that the Board has recently so held with respect to 
secondary employees in the A/loy Manufacturing and O'Sullivan 
Rubber cases, 119 NLRB 307 (1957), 121 NLRB 1489 (1958). How- 
ever, it took a divided Board 10 years after Taft-Hartley to reach this 
conclusion. The courts of appeals, influenced by the earlier position 
of the supposedly expert Board, have divided on the question. 

The ninth circuit denied enforcement of the Board’s order in VZRB 
v. Machinists Union (Alloy Mfg. Co.), 263 F. 2d 796 (CA 9, 1959), 
and the fourth circuit granted enforcement in VZRB y. Rubber 
Workers Union (O’Sullivan Rubber Corp.), 269 F. 2d 694 (CA 4, 
1959), a case which involved both a product boycott and minority 
recognition picketing. The Supreme Court’s position is not clear. 
It summarily reversed the fourth circuit in the Rubber Workers case 
without opinion, citing only the Curtis Brothers case (4 L. Ed. 2d 
710, Mar. 28, 1960) which dealt with minority recognition picketing 
but did not involve any product boycott issue (4 L. Ed. 2d 768, Apr. 
4, 1960). It may be many years before the question is fully clarified. 

Protection against the wholly unjustified secondary boycott and 
product boycott should not be left in this uncertain state. 

It may also be contended by those favoring the bill that secondary 
boycotts and product boycotts would not be legalized by its provisions 
because they would be “otherwise unlawful” under the hot cargo ban in 
section 8(e) of the act. That section outlaws any contract or agree- 
ment between a labor organization and an employer whereby he ceases 
or agrees to cease doing business with any other employer or using his 
products. But the hot cargo contract was merely an indirect method 
which unions used to evade the secondary boycott and product boycott 
provisions of section 8(b)(4)(B) through a loophole created by 
NLRB interpretations of that section. Section 8(e) was enacted to 
close that loophole. 

Since the present bill would make 8(b) (4) (B) inapplicable under 
the circumstances set forth therein, unions would no longer need that 
loophole and would not have to resort to hot cargo contract to evade 
the boycott provisions. 

Accordingly, it seems quite possible that section 8(e), which was 
designed to close the hot cargo loophole, might be interpreted to apply 
only where there is a hot cargo contract or agreement and not as a 
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general prohibition of all secondary boycotts and product boycotts. 
if so interpreted, it would not make “otherwise unlawful” many of 
the strikes and refusals described in the bill. 

Thus it seems clear that the bill could be interpreted to permit 
secondary boycotts and product boycotts. Moreover, as already men- 
tioned in the clause-by-clause analysis, such boycotts are not limited 
in their effects to employers working at the site. There would seem 
to be nothing to prevent such boycotts from stopping operations of any 
employer at whose premises the construction, alteration, repair, or 
painting is being performed. Thus a manufacturer or other employer 
who is having an addition built to his plant or having alterations made 
or even having his plant painted would have his entire plant and 
operations shut down by a construction picket line which is ostensibly 
directed against an employer on the construction or other work but 
which all employ ees refuse to cross, 

Similarly, a strike and picket line directed at an employer on the 
construction site who is using nonunion equipment, materials, or other 
products, could result in a boycott of such products, no matter where 
or by whom they are made. ‘Thus the effects of this bill could be felt 
by every employer who makes any product or furnishes any services 
that enter in any way into any of the types of work covered by the 
bill. This would include a substantial part of the manufacturing 
industry 

The bill has an emotional appeal based on the long-standing and 
well-publicized claim of construction unions that they should be per- 
mitted to boycott any and all employers working on a single project 
at a single site. It is true that successive stages of work on construc- 
tion contracts are generally performed by different employers, a fact 
which may be due in part to the organization of the industry on a 
craft basis by unions. But, in any event, this factor of successive 
work by different employers on a single product is not unique to the 
construction industry. The mining company which produces iron 
ore, the steel company which converts it to steel, and the automobile 
company which makes it into cars all work on the same material at 
successive stages. It may be answered that in the construciton in- 
dustry there is a further factor—that the employers are performing 
successive stages of work on a single integrated project. But neither 
is this factor unique to the construction industry. In the lumber in- 
dustry, logging and successive mill operations ending in the finished 
product have been recognized even by the National Labor Relations 
Board as of such integrated nature that craft severance should not. be 
permitted. We yerhauser Timber Company, 87 NLRB 1076 

Yet it could not be reasonably contended that where these succes- 
sive operations are performed by different employers, as is quite often 
the case, such employers should be subjected to secondary boycotts. 

Thus the present bill is nothing more than special interest legisla- 
tion on behalf of construction unions which can be interpreted to 
permit them to use secondary boycotts and product boycotts despite 
the national labor policy outlaw ing such boycotts. The Congress re- 
cently experimented with special interest legislation of a similar na- 
ture by granting certain special privileges and immunities to con- 
struction unions and garment workers unions when it amended the 
Taft-Hartley Act in 1959 to outlaw “hot cargo” contracts in section 
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8(e). The natural, foreseeable, and immediate result has been for 
other unions to contend that Congress should accord them the same 
privileges and immunities, and that it is engaging in favoritism until 
it does so. In one of the first cases to reach the courts under the 1959 
“hot cargo” amendment, the AFL-CIO Lithographers Union attacked 
this section of the act on this very ground. Pointing to the language 
of section 8(e), which makes the exemption applicable where different 
employers are “performing parts of an integrated process of produc- 
tion” in the garment industry, the Lithographers contended, in the 
words of the court— 


that the garment industry and the lithographic industry have similarly inte- 
grated processes of production; that, therefore, the lithographic industry should 
be granted the same exemption as the garment industry; that to the extent it 
is denied such exemption, section 8(e) is unconstitutional as a violation of the 
due process clause of the fifth amendment to the Federal Constitution (Brown. v. 
Lithographers Local 17, 180 F. Supp. 294 (U.S.D.C. Northern District of Cali- 
fornia, decided January 13, 1960) ). 

It is apparent, therefore, that unions themselves recognize that 
there is no real and valid distinction to justify special interest legis- 
lation which grants special privileges and immunities to some unions 
and thereby discriminates against others. Such legislation would in- 
evitably result in urgent and persistent demands by other unions upon 
Congress to grant them the same privileges and immunities, and until 
those demands are granted, it would undoubtedly create dissatisfac- 
tion, unrest, and dissension within organized labor. 

Moreover, this special interest legislation for construction unions 
can be interpreted to permit secondary boycotts and product boycotts 
in the very industry where the abuses and evils of such boycotts are 
perhaps worse than in any other. 

It is well known that construction projects involve high overhead 
once they start and the work must be performed promptly on schedule 
if excessive costs are to be avoided. Accordingly, secondary boycotts 
which can stop an entire project put intolerable pressure upon the em- 
ployers to yield to whatever demands a union may make. 

This has notoriously resulted in high construction costs and, before 
the Taft-Hartley ban on secondary boycotts, in virtually a closed shop 
and monopoly union control over employment in the construction 
industry. 

Thus, even if the pending bill were limited wholly to the construc- 
tion industry in its effect, it would nevertheless be in direct. conflict 
with national labor policy as determined by the Congress and would 
represent a backward step toward the uncontrolled union abuses that 
existed before the Taft-Hartley Act was passed. 

In addition to our concern over the possible effects of S. 2643 in 
terms of legalizing boycott activities in the construction industry, we 
also have serious question that the legislation is necessary to accom- 
plish two principal objectives stated by the proponents of the bill in 
the House of Representatives. 

In House Report No. 1556, part 2, 86th Congress, 2d session, ac- 
eompanying H.R. 9070 (identical with S. 2643), the proponents of 
this legislation seem to be primarily concerned with eliminating the 
possibility that union and nonunion employees will be employed on 
the same overall construction project. For example, the proponents 
in their report, at pages 8 and 9, quote with approval a letter from 
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the president of a contractor’s association who, in favoring H.R. 9070, 
stated in part: 

* * * when a general contractor is awarded a construction contract, whether 
it be for the construction of a bridge, a tunnel, a commercial structure, a high- 
way, or a housing development, he should, in the interest of all concerned, select 


and award subcontracts to those subcontractors who share with him a uniform 
labor policy. 

We endorse completely the reasoning of Supreme Court Justice Douglas’ 
dissenting opinion, which reads in part: 

“The employment of union and nonunion men on the same job is a basic 
protest in trade union history. That was the protest here. The union was not 
out to destroy the contractor because of his antiunion attitude. The union was 
not pursuing the contractor to other jobs. All the union asked was that union 


men not be compelled to work alongside of nonunion men on the same job.” 
{Italic added. ] 


This reasoning of Justice Douglas is realistic in the construction industry. 


Granting a substantial degree of realism to the views of Mr. 
Justice Douglas and the author of the letter, such views are clearly 
not in the least complicated by the provision in section 7 of the Taft- 
Hartley Act that employees shall have the right to engage in labor 
union activities “and shall also have the right to refrain from any or 
all of such activities.” Moreover, for those general contractors in 
the construction industry who wish to award subcontracts only to 
subcontractors “who share with him a uniform labor policy,” and 
thus trespass on the freedoms of employees, the existing law provides 
adequate basis for such philosophical “togetherness.” 

This is made clear in the proviso to the “hot cargo” provision en- 
acted last year which permits agreements— 
between a labor organization and an employer in the construction industry 


relating to the contracting or subcontracting of work to be done at the site of 
the construction, alteration, painting, or repair of a building, structure, or 


other work. 

Thus there can be no doubt that general contractors in the construc- 
tion industry are free to enter into agreements whereby they will 
award subcontracts only to subcontractors who employ unionized 
employees. 

In House Report No. 1556, part 2, the proponents of H.R. 9070, 
also contend that this legislation is needed because the normal elec- 
tion procedures have proven unadaptable to the building and con- 
struction industry. Thus they state, at pages 13 and 14, of the 
report: 


The fact is, however, that the normal election procedures of the board have 
proven unadaptable to the building and construction industry because of the 
short-term casual employment which is typical in this industry. Many 
of the elections which have been held merely validated long-existing 
relationships in which the employer or employers recognize the union. 
Because of the special facts in this industry, the election procedures have rarely 
if at all, proved effective in accomplishing the organization of employees or the 
recognition of unions by the employers. [Italic added.] 


This contention, when considered in terms of the freedoms of both 
employers and employees in the industry, has no more merit than the 
one relating to union and nonunion people working on the same job. 
However, by stating that the election procedures in the construction 
industry have rarely “proved effective in accomplishing the organiza- 
tion of employees,” the proponents in the House report are at least 
being frank ta to what is the real purpose of the proposed amendment 
to section 8(b) (4) of the present Taft-Hartley Act. 
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Here again, however, no consideration is given to the principle of 
freedom of employee choice clearly provided i in section 7 of the Taft- 
Hartley Act and which is the foundation of our national labor policy. 

Moreover, while frank in expression of objective, the proponents 
are not so frank respecting existing law which, as this committee is 
well aware, was amended just last year to permit prehire agreements 
between employers and labor organizations in the building and con- 
struction industry (sec. 8(f) of the Taft-Hartley Act). 

Consequently, it is not correct to contend that H.R. 9070 and S. 2643 
are needed because of a weakness in the election procedures, for that 
problem, real or hypothetical, was solved by the 1959 Landrum-Griffin 
amendments to the Taft-Hartley Act. 

For these reasons, therefore, we submit this legislation is not nec- 
essary to effectuate these two principal purposes apparently sought to 
be achieved by the sponsors. 

In view of the foregoing, we respectfully urge that this subcommittee 
reject the proposal embodied in S. 2643, which we believe would 
weaken and make ineffective the secondary boycott protections af- 
forded by the National Labor Relations Act. 

Thank you. 

Senator Morsp. Thank you very much, Mr. Miller. 

Senator Goldwater, any questions? 

Senator GoLDwaTER. I have a few here, Mr. Chairman. 

Mr. Miller, is it not true that a refusal to hire a job applicant or 
to retain an employee because he is a union member is a violation of 
existing law by such employers? 

Mr. Muuier. I think that is right ; yes, sir. 

Senator Gorpwarer. You brought that out in your statement. I 
wondered if you wanted to elaborate on it ? 

Mr. Mitier. Well, if I got the full import of your question, Sena- 
tor, I do not see there is much more that can be elaborated on. 

It does seem to me it is pretty clear it is a violation of the law. 

Senator Gotpwarter. Is it not true that nonunion employers in the 
construction industry are merely those employers a majority of whose 
employees do not wish to join or be represented by the union ? 

Mr. Miuurr. Yes, I think that is right. Again, I do not have too 
much to add to that. 

Senator Gotpwater. Is it not true, as a matter of actual fact, that 
it is union members obeying the rules of the union, who refuse to work 
for a construction employer unless either all of his employees are 
members of the same union or he has signed a collective bargaining 
agreement with his union ? 

Mr. Mitier. Would you read that again, Senator? I am not sure I 
got the full import of that. 

Senator Gotpwarer. Is it not true, as a matter of actual fact, that 
it is union members obeying the rules of the union, who refuse to work 
for a construction employer unless either all of his employees are 
members of the same union or he has signed a collective bargaining 
agreement with that union ? 

Mr. Miurr. I feel sure that is a fact, Senator ; yes, sir. 

Senator Morse. Senator Goldw ater, may I interrupt for a moment? 
Senator Curtis has arrived to testify, and I wonder if we could excuse 
Mr. Miller temporarily while we hear from Senator Curtis? 
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We will excuse you temporarily, Mr. Miller, and hear Senator 
Curtis. 

Would you come forward, Senator Curtis? Take a seat and proceed 
in your own way. 


STATEMENT OF HON. CARL T. CURTIS, A U.S. SENATOR FROM THE 
STATE OF NEBRASKA 


Senator Curtis. Mr. Chairman, I believe time will be saved if I 
state the script, rather than try to summarize it. 

Mr. Chairman, with the enactment of the Taft-Hartley Act in 1947, 
Congress made clear its intent to outlaw secondary boycotts, a form 
of coercion whereby a labor dispute with a primary employ er directly 
affects innocent secondary employers not involved in the principal dis- 
pute. 

Last year Congress reinforced its policy against secondary boycott 
by plugging certain loopholes which had developed since the passage of 
the Taft-Hartley Act. The Kennedy- Thompson common situs picket- 
ing bills would undo these c careful efforts of Congress and the courts 
by allowing secondary boycotts in the construction industry. 

The impression has been created that the Denver Building Trades 

case makes it illegal for a union to engage in a primary strike at the 

site of a construction project, and it is asserted that enactment of the 
Kennedy-Thompson common situs picketing bills is essential in order 
to secure equality for labor unions in the construction industry. 

These propositions are completely misleading. Primary str ikes are 
not prohibited in the construction industry under existing law; and 
in the Denver case the Supreme Court did not outlaw primary strikes 
in that industry. In that case the Court merely held that when inno- 
cent employers were harmed by a secondary boycott that was the very 
ty pe of activity Congress intended to eliminate. 

3ecause the construction industry is unique in that several em- 
ployers may be working at a common site, the National Labor Rela- 
tions Board has evolved certain rules for the protection of neutral 
employers which must be observed by a picketing union which has a 
lawful dispute with one employer who is working with others at a 
common site. In order for such picketing at the site to be legal: 

(1) The picket signs must clearly identify the employer w ith whom 
the dispute exists; 

(2) Picketing may be carried on only when that primary employer 
or his employees are on the job doing their normal work: 

(3) The prmeting must be limited to places reasonably close to the 
operation of a primary employer and his employees ; 

(4) - here the primary employer has a principal place of business 
in the area at which the union can adequately publicize its dispute 
by poke: the Board does not recognize a right to picket at 
premises where employees of secondary “neutral employers are also 
working. 

What, then, is the purpose of these common situs bills? It is to 
legalize ‘secondary boycotts at the site of building construction proj- 
ects by permitting a union which has a labor dispute with one build- 
ing contractor to strike and to picket all other contractors and subcon- 
tractors working on the job, regardless of the fact that none of these 
others are involved in the dispute. 
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The basic purpose of the secondary boycott section of Taft-Hartley 
was to prevent harassment of neutral employers and their employees 
for the purpose of forcing them to cease doing busimess with another 
employer with whom the union does have a dispute. 

The common situs proposals would nullify this Taft-Hartley section 
of our largest industry by giving the most powerful unions in the 
country a weapon with which to tie up any project, no matter how 
large, because of a union’s dispute with an employer, no matter how 
small. 

The potential effect of secondary boycott harassment at national 
defense projects could have serious consequences. Thus, one of the 
most important missile installations in the country is that at Redstone 
Arsenal. In 1958 the Electricians Union picketed all the entrances 
to the base, stopping the entire construction program of all contractors 
and subcontractors for 32 days even though the dispute with the elec- 
trical contractor involved none of the others. 

By similar tactics the Plumbers Union was able to stop all con- 
struction at Cape Canaveral in 1956 for 2 weeks. One neutral con- 
tractor lost over $100,000 because of this strike. 

These bills to legalize secondary boycotts in the construction indus- 
try guarantee that such work stoppages, even though they may affect 
vital defense installations, will increase, actually being encouraged by 
the bill’s provisions. 

The most common object of the picketing which would be permitted 
is to compel general contractors to stop doing business with a sub- 
contractor whose employees are not members of a particular union. 
Thus, the inevitable practical effect of such boycotts is to bring about a 
return of the complete closed shop in the construction industry, con- 
trary to the policy of our Federal labor law. 

Along with the power to compel union membership by closed shop 
would go further discrimination in the assignment of jobs. Discrim- 
ination against Negroes in apprentice programs and mechanical work 
on construction is widespread and well documented among buildin 
trades unions. These bills would put the stamp of Federal approva 
on discrimination against Negroes in the construction industry. 

Other industries would feel the impact of these proposed changes 
in the law, and thus, what was intended to be confined to the con- 
struction industry, would result in economic loss to employers and 
employees in many industries. 

They would create a special privilege for the building trades unions 
enjoyed by no other class of labor unions, a privilege which leads 
inevitably to compulsory unionism—the power to compel any indi- 
vidual employed in the construction industry trades to join one of 
the construction trades unions. 

Just last year, in the Landrum-Griffin Act, a step was made in 
this direction when it was made lawful for these unions to enter into 
collective bargaining agreements making them the exclusive bargain- 
ing agent for all employees even though they did not have the sup- 
port of a majority of the employees. The secondary boycott pro- 
cedure which, after all, is economic blackmail, is a most disturbing 
factor in my State. The Senate turned it down. It was carried in 
Mr. Landrum’s and Mr. Griffin’s bill, and I suppose I am a preju- 
diced witness, but I do not care what we call it. I think we should 
live under law and not under names anyway. 
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Coming back to my script in addition, these employees could be 
required to join the union in 7 days, as contrasted with the 30-day 
grace perioc enjoyed by employees in all other industries, 

Summarizing, one point stands out most clearly. In the McClellan 
committee hearings some of the most sordid racketeering practices 
and exploitations of the membership were found in the construction 
unions, which include some segments of the Teamsters’ Union. If 
Congress should this year hand these same powerful unions this 
further organizing weapon, we shall have done a great disservice 
to the American people. We shall have surrendered another freedom 
of the workingman. It would promote discrimination, bring chaos 
in industry, and many secondary employees and employers and in- 
nocent bystanders would be injured. 

Mr. Chairman, I believe that a great public service can be rendered 
by not reporting this bill out. I thank you. 

Senator Morse. Thank you very much, Senator Curtis. 

Senator Goldwater. 

Senator Gotpwater. I would just like to ask Senator Curtis if 
he feels that in the event this bill is reported out by the full com- 
mittee, that amendments on the floor to prevent strikes at missile 
sites and actual defense sites would not be in order. 

Senator Curtis. As to the parliamentary situation, I think they 
would. As to the matter of the sentiment of the people, wanting to 
totally take away the right to strike at a vital defense installation, 
I would say it was very much of a reality. 

Senator Gotpwater. And would the Senator feel that an amend- 
ment should be offered that would prevent any further discrimination 
in the building trades unions? 

Senator Curtis. I think that if you are going to give to the building 
trades unions the closed shop, then they must treat every American 
citizen alike. 

Many of these unions do not admit to membership people whose 
color is different from members of the committee. 

Now if we are going to give them this power, certainly there should 
be an antidiscrimination provision in it. It is not theory; it is an 
established fact. 

Senator Gorpwater. Thank you. 

Senator Morsr. Senator Randolph. 

Senator Ranpotrn. Senator Curtis, I wish to emphasize what you 
have said about the dangers and the record of actual danger which 
has become a reality in reference to unwarranted shutdowns and 
strikes in defense plants. 

Certainly in all legislation and in all of our thinking, and I hope 
that the Members of the Congress want very much to see to it that 
our Defense Establishment is not injured in any way by men and 
women being off the job, because we need a strengthening of this 
Nation’s defenses. Weakening of those defenses from any source 
is injurious to the strength of this Nation. 

Senator Curtis. I thank the distinguished Senator. And if we 
were a country where we used forced labor in our defense programs, 
we would have a different situation. People are not required to work 
in defense plants; they can resign, they can refuse to accept the job. 
But once they have accepted it, there are categories of jobs where 
the obligation to society is the paramount thing. 
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I would hate to see this spirit of mass work stoppage, not only in 
defense industries, but I would hate to see it extended to our hospital 
rooms and other a where lives and the security of individuals, 
as well as of the Nation, are at stake. 

Senator Morse. Senator Prouty, any questions? 

Senator Prowry. Mr. Chairman, I would just like to insert at this 
point in the record, and I am sure Senator Curtis will approve, an 
amendment which I intend to offer in committee or on the floor, 
which is as follows: 

On page 1, line 10, after the word “work,” insert the following: 









other than any such site which is located at any military facility or installation 
of the Army, Navy, or Air Force, or which is located at a facility or installation 
of any other department or agency of the Government if a major purpose of 
such facility or installation is the development, production, testing, firing, or 
launching, of munitions, weapons, missiles, or space vehicles. 















In other words, this amendment would prevent secondary boycotts 
at sites of that nature. 

Senator Curris. I certainly think if the bill passes that should be 
in it. 

I would point out this, to bar common picketing at defense plants, 
and bar secondary boycotts, and permit or loosen it up at any other 
place, then, as a protection to some of the largest companies and con- 
tractors in the country—and the practice would have the stamp of ap- 
proval with all the little builders and contractors and material sup- 
plie rs over the rest of the countr V. 

I favor your amendment if the bill should pass, but certainly no 
part of this bill should pass. 

Senator Proury. At this late date, I think everyone — if they 
are at all realistic, that we are not going to have a bill this year. And 
if there was any real determination, the hearings would am aad 
much earlier, and we would have had an opportunity to have testi- 
mony taken in much more detail than has been possible under the 
circumstances. 

So as far as I am concerned, we are just going through the motions 
in receiving the testimony which has been given at this hearing. 
But it may “be helpful if we consider similar legislation in the future. 

Senator Morsr. Thank you very much, Senator Curtis. 

Senator Curtis. Thank you, Mr. Chairman. 

Senator Morse. Mr. Miller, would you return to the witness stand, 
please / 








STATEMENT OF LAMBERT MILLER, GENERAL COUNSEL, NATIONAL 
ASSOCIATION 0F MANUFACTURERS—Resumed 















Senator Morse. Senator Prouty, would you like to ask some 
questions ? 

Senator Proury. Yes: I would like to ask a few questions at this 
time, but I also would like to have the same permission granted me 
in the past to submit questions to Mr. Miller to which he may respond 
in writing. 

Senator Morse. I was about to rule on that, Senator Prouty. 

I want to say that any member of this subcommittee who wishes to 
file written questions for the record, for the staff to submit to the 
witnesses to answer by written memorandum, I am going to give that 
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opportunity. I cannot compel a witness to file a written memoran- 
dum if he does not want to, but at least I want to see that every wit- 
ness has an opportunity to file a written answer to any set of ques- 
tions that you want to file. 

Senator Proury. Ia preciate it very much. 

(Memorandum of the National Association of Manufacturers in 
response to the request ef Senator Prouty follows :) 








MEMORANDUM FROM THE NATIONAL ASSOCIATION OF MANUFACTURERS 
IN ANSWER TO QUESTIONS BY SENATOR PROUTY 
JULY 1, 1960. 
Hon. WINSTON L. Provutry, 
Scnate Office Building, 
Washington, D.C. 


Dear SENATOR Prouty: At the hearings on S. 2643 on June 29, 1960, when I 
appeared on behalf of the National Association of Manufacturers in opposition 
to the bill, you submitted a written list of 15 questions and invited my written 
comments and discussion thereon to be filed as part of the record. Subse 
quently, Chairman Morse announced that the record would be closed on July 1, 
1960. Accordingly, my Comments are being submitied on the latter date for 
inclusion in the record. Copies of this letter are also being furnished to the 
other members of the subcommittee. 

Each of the 15 questions raises difficult problems of interpretation of ambigui- 
ties in the pending bill. Some of these ambiguities are contained in the bill it- 
self and many others arise in regard to other provisions of the act since the 
statute must be read as a whole and the amendments proposed by 8S. 2643 would 
require a reevaluation of the relationship of various provisions of the statute. 

Each of these questions therefore presents serious and important questions of 
interpretation warranting a full-dress proceeding through the National Labor 
Relations Board, the courts of appeals, and the Supreme Court, with briefs, 
arguments and opinions at the several levels of hearing and review. Doubtless 
a number of them would not find unanimity of opinion in the Supreme Court 
and would require majority and one or more dissenting opinions. 

Accordingly it is not feasible, especially in the time available, to analyze 
all of the ramifications and possibilities of these 15 questions. Moreover, a com- 
plete analiysis would make a document of unwieldy length for consideration by 
the committee. We are therefore limiting our discussion to a few of the major 
issues and ambiguities involved in the questions submitted. 



























Question 1. Would S. 2643 legalize a strike to get or enforce a hot-cargo 
agreement? 

We believe that a proper interpretation of S. 2643 and the statute as amended 
thereby should not legalize a strike to get or enforce a hot-cargo agreement. 
However, earlier reasonable hopes as to future statutory interpretation have 
been disappointed by the National Labor Relations Board in its initial inter- 
pretations of the act and ultimately by the Supreme Court on review. Thus, 
when the Taft-Hartley Act outlawed secondary boycotts, it was reasonable to 
hope and expect that the Board and the courts would apply to hot-cargo contracts 
the long-established doctrine that any contract to accomplish a purpose pro- 
hibited by law is itself illegal, unenforceable, and wholly null and yoid. It is 
history, however, that they did not do so and Congress had to amend the act 
in 1959 to carry out its original intent to outlaw such boycotts and prevent 
evasions by hot-cargo contracts. 

Moreover, there is a question as to how the Board and the courts will interpret 
the new hot-cargo provisions in sections 8(b)(4)(A) and 8(e). The type of 
contract dealt with in 8(e) is “any contract or agreement, express or implied, 
whereby such employer ceases or refrains or agrees to cease or refrain from 
handling, using, selling, transporting, or otherwise dealing in any of the products 
of any other employer, or to cease doing business with any other person.” Query, 
whether there is such an illegal “contract or agreement, express or implied” 
where an employer decides, for reasons best known to himself, that it would be 
conducive to harmonious labor relations and in his own best interest to adopt 
as his policy the well-known policy of many unions that nonunion goods should 
not be used in construction work. The pending bill would give unions sé many 
means of harassing employers on construction sites that many employers might 
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find they had little alternative but to adopt this policy of using only union goods 
in their own self-interest in order to get construction work done. 

As you may recall, Justice Clark joined by Chief Justice Vinson accurately 
predicted in the “bogus type” featherbedding case in 1953 (American News- 
paper Publishers Association v. NLRB, 345 U.S. 100) that “an imaginative labor 
organization need not strain far to invent” artificial work by which it could evade 
the featherbedding section under the Court majority’s interpretation. For the 
same reasons expressed by those Justices, we believe, in light of the tactics 
available to unions under the proposed bill, it can also be accurately predicted 
that imaginative labor organizations would not have to strain far to persuade 
construction employers to adopt “voluntarily” a policy of using only union 
goods. This could be accomplished by many nonovert means not susceptible of 
proof by legally admissible evidence in subsequent National Labor Relations 
Board and court proceedings. 

Accordingly, although we believe as a matter of pure legal theory that the bill 
should not be interpreted to legalize strikes to get or enforce hot cargo contracts, 
at the same time we believe that as a practical matter, the bill would again open 
the door to the abuses of secondary boycotts and products boycotts. In any 
event, in our view, Congress should not legislate along the lines of S. 2648 and 
risk serious weakening of national policy until at least the new “hot cargo” 
provisions have been interpreted and applied by the NLRB and the courts. 
Absent such interpretation, it seems to us, Congress is legislating in the dark in 
an extremely complex field of law. 


Question 2. If 8S. 2643 is adopted would the Moore Drydock criteria still apply in 
a situation where you have construction workers and nonconstruction work- 
ers employed at the same site? 


The Moore Drydock doctrine, as we understand it, merely established cri- 
teria by which the Board measured picketing and similar conduct at a common 
situs to determine whether secondary effect upon other employers at the situs 
was “an object” of the union so as to render such conduct in violation of the sec- 
ondary boycott provisions in section 8(b) (4) (A) (now 8(b) (4) (B) as redesig- 
nated by the 1959 amendments). 

8S. 2643 broadly makes section 8(b)(4)(B) inapplicable to the conduct de- 
scribed therein, i.e., strikes or refusals at the site of construction, directed at 
any of several employers in the construction industry and jointly engaged in 
work at such site, ete. 

A strike by construction workers which meets all of the conditions set fortk 
in S. 2643 would by its terms be exempt from section 8(b) (4) (B), unless other- 
wise unlawful, and there would be no occasion for determining whether it had 
“an object” described in 8(b)(4)(B). Accordingly, there would seem to be no 
occasion for applying the Moore Drydock criteria, even if there happened to be 
nonconstruction workers employed at the same site. 

On the other hand, if such strike by construction employees did not meet all 
of the criteria of S. 26438, or if a strike were called by nonconstruction workers 
who do not come within the seope of the bill, the Moore Drydock doctrine ap- 
parently would continue to be applicable and its criteria would be used to de- 
termine whether the conduct had secondary effects as “an object.” 

It should be emphasized that these criteria are not substantive law but are 
administratively created standards for guidance respecting legality of certain ac- 
tivities under section 8(b)(4)(B). There is therefore no certainty that the 
Moore Drydock crietria would still apply in event S. 2648 is engrafted upon 
section 8(b) (4) (B). 


Question 3. Do you agree with the interpretation Labor Department witnesses 
have given the words “nothing contained in clause (B) of this paragraph 
4 should be construed to make unlawful, where not otherwise unlawful.” 
In the view of Undersecretary O’Connell and Acting Solicitor Nystrom these 
words mean that the proviso in S. 2343 will not come into play if the strike 
or other conduct in question is a violation of any Federal law. 

This question raises a number of subsidiary questions. For example, in the 
phrase “where not otherwise unlawful” does the word “unlawful” inelude all un- 
fair labor practices or is it limited to matters which are “unlawful” in a different 
sense, for instance, matters expressly declared “unlawful” in section 302 of the 
Taft-Hartley Act? The answer is not wholly clear. In some places at least the 
National Labor Relations Act when it wishes to refer to violations of section 8, 
refers to them by the name of “unfair labor practices,” for example, in the con- 
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cluding sentence of section 8(b) (7) which was added by the 1959 amendments. 
In other places it seems to refer to such practices as “unlawful,” for example, in 
the final proviso to section 8(b) (4), as amended by the 1959 act. We cannot 
predict whether the Supreme Court will ultimately find a distinction was in- 
tended by the use of these different terms and perhaps that purely unfair labor 
practices would not be “otherwise unlawful” within the meaning of S. 2643. 

A further question arises whether “otherwise unlawful” would include mat- 
ters which violate any other Federal statute, for example, the antitrust laws or 
the various provisions of the Reporting and Disclosure Act of 1959. 

Likewise, a question would arise whether conduct in violation of State laws, 
for example, a State right-to-work law, would be ‘otherwise unlawful” within 
the meaning of the bill. These and other questions of interpretation and pre- 


emption would in our judgment have to await a Supreme Court ruling for final 
clarification. 


Question 4. Suppose that the Sheet Metal Workers enter into an agreement with 
their employer which provides that they will not work on certain equipment 
or work with certain materials unless they bear the label “made by mem- 
bers of the Sheet Metal Workers Union.” Suppose, further, that the em- 
ployer has brought into the jobsite materials which bear the label “Made 
by the Steelworkers Union.” The Sheet Metal Workers throw up a picket 
line and the employees of all subcontractors at the construction site refuse 
to go to work. Would this strike be lawful if S. 2643 is enacted into law? 


On the facts of this question it would appear that there is clearly a hot-cargo 
agreement, although it is not beyond possibility that the Board or the courts 
might read in an exemption for union labels. Assuming a hot-cargo contract, 
it would appear that such contract should be “otherwise unlawful,” subject to 
the discussion under question 3 above, and that the union’s strike to enforce 
it should be held unlawful. This would be one of the clearer cases with respect 
to hot-cargo contracts, since the question specifies that there is an “agreement” 
between the parties not to use goods other than those bearing a certain union’s 
label. Thus this would not involve the difficult questions of proof discussed 


under question 1 above, nor present the avenues for evasion through other means, 
likewise discussed under question 1. 


Question 5. Suppose that we have a manufacturer who wants to build an addi- 
tion to his plant. He hires a contractor who has a couple of subcontractors 
to do part of the work and the manufacturer’s own employees will also be 
working on the job. One of the subcontractors is nonunion. An organiza- 
tional picketing sign goes up and some of the manufacturer’s employees re- 
fuse to go to work, Would the picketing have to follow the Moore Drydock 
criteria insofar as the employees of the manufacturer are concerned? If 
not, why not? 

This question is similar in many respects to question 2 and involves all of the 
issues discussed there. In addition, it involves the question whether picketing 
is one of the activties legalzed by the language of S. 2643, which refers only to 
“any strike or refusal to perform services.” It is quite possible, but not neces- 
sarily a foregone conclusion, that picketing would be equated to strikes in ac- 
cordance with comments of the Supreme Court in the NLRB v. Insurance Agents, 
decided February 238, 1960. 

As indicated under question 2, it is believed that if the picketing is con- 
ducted by construction employees and meets all of the other conditions of 8. 
2643, the Moore Drydock criteria would not come into play, but that such criteria 
would be applicable in any picketing by nonconstruction employees or picketing 
by construction employees which did not meet the conditions of S. 2643. 


Question 6. Suppose the manufacturer of a product, because of the product’s 
special nature, has made it a practice to have its own employees install the 
product at a construction site. Suppose, also that the manufacturer's em- 
ployees who install the product at the jobsite are nonunion. While the 
workers of the manufacturer are busy installing the product at the jobsite 
a union that wants to organize the manufacturer’s workers starts picketing 
at the jobsite and the job closes down. Would the picketing and the strike 
be legal under 8S. 2643? Can you tell me in what circumstances it might 
be legal and in what circumstances it might be illegal? 

It would appear that the picketing described would be legal under 8. 2645 
if the purpose is to organize the manufacturer’s workers who are performing 
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installation work at the construction site. On the other hand, if such picketing 
was for the purpose of organizing his employees at his manufacturing site, the 
picketing would not seem to meet all of the conditions required by S. 2645 and 
apparently would not be legalized thereby. 


Question 7. Suppose that under ewisting law we have some construction work 
going on under a joint venturer arrangement. Can the employees of one 
joint venturer picket a whole jobsite without regard to the Moore Drydock 
criteria? What change, if any, does the presence of the words “joint 
venturer”’ make in existing law? 

Without opportunity to research existing decisions regarding joint venturers, 
we presume that under both existing law as interpreted by the Board in Grove, 
Sheperd Wilson & Kruge (109 NLRB 209 (1954)) and cases cited therein, and 
under S. 2643, the Board and the courts would treat joint venturers as a single 
employer and subject to strikes, refusals, and picketing to the same extent as a 
single employer. Therefore, it seems clear that employees of one joint venturer 
could picket a whole jobsite without regard to the Moore Drydock criteria. 


Question 8. Do you agree that where we have an owner dealing with several 
prime contractors and there are no subcontractors at the construction site 
that S. 2643 would not come into play? If not, in what circumstances would 
it come into play and in what circumstances would it not come into play? 


This question illustrates one of the many ambiguities inherent in the terms 
used in S. 2643. The phrase “in the relationship of contractors and subcon- 
tractors” introduces new terms and concepts into the act without defining them. 
Whether this relationship exists where there is ‘‘an owner dealing with several 
prime contractors,” as stated in the question, can be resolved only by litigation 
and judicial interpretation. 


Question 9. According to responses received from Labor Department witnesses, 
if S. 2643 is enacted into law there will be some cases where it will be lawful 
for a union to strike but unlawful for the union to threaten to engage in 
the same type of strike. Do you agree with this interpretation of S. 2643? 

Logical analysis of the provision of the pending bill seems to lead to the ridicu- 
lous result described by the Labor Department witnesses that in some cases it 
would be lawful for a union to strike for a particular purpose but unlawful for 
it to threaten to strike for the same purpose. This is the same type of ridiculous 
situation which resulted from the Board’s ruling that it was unlawful to engage 
in a secondary boycott, but lawful to accomplish the same result by a hot-cargo 
agreement. This doctrine was never fully repudiated by the Board or even by 

the Supreme Court, as mentioned in the discussion of question 1. 


Question 10. In your judgment could the words “the site of the construction” 
be construed to mean an entire missile base 20 miles square ? 


The term “the site of the construction” used in the bill is highly ambiguous 
and we believe it is susceptible of such broad interpretation as that mentioned 


in the question. We believe it would be interpreted to mean an entire missile 
base 20 miles square. 


Question 11. Is not the principal justification for S. 2643, which labor organiza- 
tions have tried to advance, the concept that the building trades are handi- 
capped in their efforts to organize employees at construction sites and that 
S. 2643 will remove from the law some of the handicaps? Do you agree, 
however, that the bill has a somewhat larger scope than this and that it 
gives unions authority to perform certain acts which are now unfair labor 
practices? In this regard, I am referring to situations not only where awe 
have nonunion and union subcontractors on the same job, but also where we 
have a completely unionized project. 

It is our understanding that at least one of the principal justifications asserted 
by labor organizations for S. 2643 is that stated in this question, namely, that 
they are handicapped in their efforts to organize employees at construction sites. 
In our view, there is no validity to this asserted justification, as pointed out 
in my testimony of June 29, 1960. In addition we agree with the suggestion in 
this question that the bill is far broader than organizational activities and by 
its language could legalize at completely unionized projects many activities 


which are now prohibited by law, such as product boycotts and other discrimin- 
atory practices, 
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Question 12. Suppose we have a situation where a manufacturer in a given 
community is paying what unions consider to be substandard wages. Sup- 
pose, also, that the manufacturer trucks some materials or equipment to 
a construction site where other employers are engaged in the construction 
of a building. The union employees at the construction site refuse to work 
with the material or equipment on the theory that by so doing they are 
contributing to low wage standards within their own city. Would this re- 
fusal be made legal conduct if S. 2643 is enacted into law? In your judg- 
ment in the situation previously cited is the dispute directed at the em- 
ployees’ own employer or it is directed at the manufacturer? 

In our view one of the objects of the activities described here is necessarily to 
force certain employers to cease using products of certain other persons, and 
this should be held an unlawful hot cargo arrangement in violation of section 
8(b) (4) (A) and section 8(e). 

However, the final subquestion of question 12 points out the extreme diffi- 
culties of proof that would be created by enactment of S. 2643 since it would 
legalize many activities which are now illegal and would require drawing of 
even finer lines in determining whether particular conduct has “an object” pro- 
hibited by law and whether such conduct is “otherwise unlawful” in any other 
respects. 


Question 13. Suppose a union strikes at a construction site in an effort to get a 
union security agreement. Suppose, also, that this strike takes place in a 
right-te-work State. Would there be any conflict between the provisions 
of 82643 and the State right-to-work statute permitted by section 14(b) of 
the Taft-Hartley Act? 

This question involves problems of ambiguity of the phrase “otherwise unlaw- 
ful” already discussed under question 3. We believe that under proper inter- 
pretation of S. 26438, strikes described here for the purpose of obtaining a union 
security agreement in a State having a right-to-work law would be “otherwise 
unlawful” within the meaning of S. 2648 and accordingly would not be legalized 
by the bill. Here again, however, final clarification will have to await decision 
by the courts. 


Question 14. S. 2643 makes lawful certain strikes or refusals to perform services 
by employees at construction sites. Suppose that we have a situation where 
a construction project is all nonunion. Suppose further that a union pickets 
the whole jobsite in an effort to organize one subcontractor. I think that 
such picketing would be unlawful because S. 2643 gives employees on the 
job a certain right to strike but does not give anyone not an employee at 
the jobsite authority to picket in controvention of the Moore Drydock 
criteria. Do you agree with my position on this? 

We agree that it doubtless was not the intent of the drafters of S. 2643 to 
legalize picketing by an outside union to organize any part or all of a construc- 
tion project which is completely nonunion. However, we have serious doubt 
whether the bill would be so interpreted. As pointed out in my testimony on 
June 29, S. 2643 uses the term “labor dispute.’ Since the bill’s provisions, if 
enacted, would become by amendment a part of the National Labor Relations 
Act, presumably the definition of “labor dispute” in section 2(9) of that act 
would apply. That definition provides “the term ‘labor dispute’ includes any 
controversy concerning terms, tenure, or conditions of employment, or concern- 
ing the association or representation of persons in negotiating, fixing, maintain- 
ing, changing, or seeking to arrange terms or conditions of employment, re- 
gardless of whether the disputants stand in the proximate relation of employer 
and employee.” If this definition applies, a dispute covered by S. 2643 need 
not involve disputants standing in the “proximate relation of employer and em- 
ployee” and thus one of the parties to the dispute could be an outside union 
which did not represent any employees on the job. 

It is true that by the terms of S. 2643 the labor dispute must be one relating 
to the wages, hours, or other working conditions of “employees employed at 
such site.” However, if unionization is a “working condition” for which unions 
could strike, a point which they assert as one of the principal justifications 
for the bill as mentioned in question 11 above, such unionization might be deemed 
as much a working condition where it is sought to be imposed upon a completely 
nonunion project by an outside union. 
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Question 15. Suppose we have two contractors, A and B, at a construction site. 
Each of the contractors has his own subcontractors at the site. A union 
wants to organize one of the subcontractors. May it picket the whole job- 
site, or may it picket only one contractor and his subcontractor? (This 
question assumes that 8. 2643 has become law.) 

Unions could make a strong contention that they could picket the whole job- 
site to organize one subcontractor in the situation described in this question. 
It would be contended that the only relevant requirement of the bill in this 
situation is that the strike be directed at “any of’? several employers who are 
jointly engaged in work at the site. The employer against whom the strike 
is directed comes literally within this language because he is jointly engaged 
in the relationship of contractor and subcontractor. Since the strike would 
come literally within the bill, it would appear that it would be lawful even 
though its effects reach other subcontractors who are not jointly engaged in 
such relationship with the struck employer. Here it is significant, as pointed 
out in our statement to the committee, that the bill on its face imposes no 
restrictions whatever upon the effects of the strikes or refusals which it would 
legalize. It imposes certain conditions which must be met in order to legalize 
the strike or refusal, but once those conditions are met and the strike is legalized, 
there are no conditions or restrictions imposed upon the effects of such strike 
or the parties who may be affected. 

We appreciate this opportunity to enlarge upon the testimony presented to 
your subcommittee on June 29, 1960, and trust that the foregoing may be of 
assistance to you in your evaluation of this legislation. 

Very truly yours, 


LAMBERT H. MILLER, General Counsel. 


Senator Proury. Mr. Miller, the bill permits certain strikes which 
are now unlawful, namely strikes by employees at a construction site. 

Suppose, however, that a project is all nonunion, and that a union 
pickets the whole jobsite in an effort to organize one subcontractor ? 
Wouldn’t that be unlawful, because the bill only permits strikes by 
employees at construction sites and does not give anyone not an em- 
ployee at the jobsite authority to picket ? 

Mr. Mitxrr. I do not believe that would necessarily follow, Senator, 
if I understood your question. That is, is it completely unorganized, 
an unorganized operation ? 

Senator Proury. Completely unorganized, and someone wishes to 
organize it. How can they picket under the bill ? 

Mr. Mitzer. Well, of course, under the Taft-Hartley or under the 
Labor Management Act, they can enter into prehire contracts, so to 
speak, and in effect they would. 

Senator Proury. But there is no prehiring there; this is a com- 
pletely unorganized job. Under existing law they would have to 
follow the Moore Drydock criteria 

Mr. Miter. I would assume so under those circumstances. That 
would be a very rare situation, I would think, Senator. 

Senator Proury. Under the circumstances it does not relax the bars 
on organizational picketing? 

Mr. Mitirr. Presumably, theoretically they would have to conform 
with _ = of the Labor Management Disclosure Act with 
regard to that. 

Senator Proury. Now, suppose we had two contractors, A and B, 
at a construction site. Each of the contractors has relationships with 
subcontractors. A union wants to organize one of the subcontractors. 
May it picket the whole jobsite, or may it picket only one contractor 
and his subcontractors? 


Mr. Mirrter. Well, with this bill in effect, I think they could picket 
the whole jobsite. 
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Senator Prouty. I do not think that is the case. I think the Moore 
Drydock rule would apply under those circumstances. 

However, I am glad to have your opinion. 

Mr. Mitier. I could not agree with that, Senator. Of course, that 
is one of the difficulties with this bill. I know you have had some 

rather conflicting testimony up here as to precisely what it does, and 
the hearings in ‘the House disclosed serious conflicts as to precisely 
what the language means. 

The courts, as a rule, have given, shall we say, hospitable scope to 
the language that Congress uses and frequently spreads it out much 
beyond what the original intent may have been. 

Senator Proury. Would you give some consideration to that last 
question, and perhaps include it in your memorandum containing 
answers to other questions which I will submit? 

Mr. Mixer. I will. 

Senator Proury. Just one more question. In the case of an indus- 
trial plant which has two unions, and one union enters into a dispute 
with management, under existing law that union has a right to strike 
and picket if it wishes to, and it ; could shut the entire plant down. 

That is not true, however, at construction sites, under existing law? 

Mr. Miter. Under existing law, that is right. 

Senator Proury. And that is the real complaint, I think, of the 
building trades. They feel they are not on an equal basis with other 
labor unions; is that correct, sir? 

Mr. Mitter. They feel that way; there is no question about it, 
Senator. 

I think that their feelings are somewhat exaggerated in that respect. 

Senator Proury. They do not have the same Tights in that respect ; 
is that true? 

Mr. Mitier. To that extent: that is right. 

Senator Proury. That is all I have. 

Senator Morse. Thank you very much. 

Senator Goldwater. 

Senator GoLpwaTeR. You were anxious to get to the chamber of 
commerce witness, and I think we ought to try to accommodate all of 
these people who are here today. 

Senator Morseg. I will do my very best. 

Senator Gotpwater. So I will withhold any further questioning of 
Mr. Miller until we have had the chamber of commerce witness and 
Mr. Brienza. 

Senator Morse. I think my colleagues on the committee know that I 
always deal forthrightly with my cards. so to speak, on top of the 

table. I have a job to perform as chairman of this subcommittee, 
and I have the proxies of Senator McNamara and Senator Kennedy. 

I shall, before the hour of 11, subject to reversal by the majority 
of this subcommittee, make a ruling that at the close of our hearings 
today, these hearings will offic ially close, there will be no further 
hearings of the subcommittee on this bill. 

However, the record of the subcommittee will be kept open util 5 
p.m. next Tuesday, to receive additional supplemental statements 
from any group or any witness that does not have the opportunity 
to testify before us. 

My ruling is based on the proposition we have made an adequate 
record. In fact, we have made a more adequate record, may I say, 
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than many committees make on hearings on many bills. And we are 
giving adequate opportunity for those that time does not permit us to 
hear to file their written statements, and giving an opportunity 
to members of the subcommittee to file written questions of any wit- 
ness, with an opportunity for that witness to file written answers by 
way of a memorandum. 

I want to say that we are confronted, as other Senators have 
pointed out, with a time schedule. I think a good many of us have 
doubts as to whether or not the bill will ever get through the full 
committee because of the time schedule. But I have the job as chair- 
man, purely procedural job, of seeing to it that the full committee 
has an opportunity to pass on this bill and decide whether or not it 
wants to report the bill to the Senate. 

I wanted my colleagues to know that that is what my ruling is 
going to be, and I will interrupt the proceedings in adequate time 
so I can make my ruling, and they can vote to either sustain it or 
reverse it. 

But I have made the statement before that we would close the hear- 
ne today, and I am going to keep that commitment. 

I do want the chamber of commerce witnesses to be heard, and I do 
want the witnesses from the Building Contractors Association of 
New Jersey to be given an opportunity to be heard. 

Yes, Senator Prouty. 

Senator Proury. Mr. Chairman, I am sorry that the acting chair- 
man feels it necessary to make this motion, because, actually, I have 
not had an opportunity to read the transcript containing the answers 
given to questions which I have submitted. 

I am surprised that Senator Kennedy would not wish to read the 
transcript so that he might know just what this is all about, or 
think about it for a while. 

I think it most unfortunate that he is not here, and I am a little 
bit surprised that he has directed you to take this action. 

Senator Morse. He has not directed me to. I take full, 100-percent 
responsibility. I just have his proxy to support me in the exercise of 
my discretion and judgment in the matter. 

Of course, the Senator from Vermont knows we undoubtedly will 
have adequate discussion for this in the subcommittee. And the full 
committee could, if it wished to, if : decided the hearings were not 
adequate, order further hearings. I do not. expect that course of 
action on the part of the full committee, but it has the procedural right 
to do so. 

Senator Gorpwater. I was going to ask, Mr. Chairman, the ques- 
tion that Senator Prouty himself proposed. If you had consulted 
with the author of this bill, Senator Kennedy, who most unfortunately 
has not been able to attend these hearings and to become enlightened, 
I wondered if you had asked him if he wanted to cut the hearings off 
today, or maybe he would like to avail himself of the opportunity 
to come to one of these meetings when he gets back here? 

Senator Morse. Well, I am not going to pass the buck to anyone’s 
shoulders but my own. And Senator Kennedy was here the first day; 
he knows of the time schedule that confronts the acting chairman. 

You know, gentlemen, I do not like to be left out there on a limb 
with hearings unfinished and no report to the full committee. I am 
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a great fellow to finish my job after I am satisfied that there has been 
adequate time to make a record. That is a substantial record that 
justifies taking the bill to the full committee. 

I think when we close this morning we will have such a record, 
particularly if I keep the record open until 5 p.m. on Tuesday for 
supplemental statements. 

Senator Gotpwatrer. Mr, Chairman, I just wanted to comment that 
you have been very loyal in the performance of your duties here and, 
as always, you pay attention to the work that we are supposed to pay 
attention to, and I compliment you for that. 

I think it is very strange that the authors of this bill have not been 
present to back up their contention that this measure is needed. 

I think that it is highly commendable of the Senator, and I think 
that the building trades, the unions, should be indebted to him. I 
think their debt may be paid in the wrong direction. 

Senator Morse. I want to say tothe Senator from Arizona, although 
my name does not appear on 8, 2643, [am the author of a companion 
bill 

Senator Gotpwarer. Now a very strange companion. 

Senator Morse. That seeks the same purpose. And, after all, I am 
not going to be disturbed over a matter of just form. We are together 
in this matter in substance, as far as the Senator from Massachusetts 
and the Senator from Oregon are concerned, and I must proceed with 
the procedure as I have outlined it. And I will call as our next wit- 
ness 

Senator Proury. Mr. Chairman ? 

Senator Morse. Senator Prouty. 

Senator Proury. First, I would like to point out that my name does 
appear on this bill. I believe in its principles. 1 am trying to get 
some answers so everyone knows what the bill is all about. Thus far, 
I have not received the answers, and I do not think any other member 
of the subcommittee has. I do not believe we can fully inform the 
full committee. That is my concern. At this time, Mr. Chairman, 
would it be in order for me to offer the amendment relating to missile 
facilities so that it might be in the bill if reported to the full com- 
mittee ¢ 

Senator Morse. [ am sorry, Senator Prouty. I thought you had 
offered it in connection with Senator Curtis’ testimony. 

Senator Proury. No; 1 merely explained what it was. 

Senator Morse. The Chair accepts the amendment as part of the 
record. 

Senator Proury. I should like to see if we could have this in the 
bill when it is reported to the full committee. 

Senator Morse. The amendment will be made a part of the record. 

(The amendment offered by Senator Prouty follows:) 








[S. 2643, 86th Cong., 2d sess. ] 


To amend section 8(b) (4) of the National Labor Relations Act, as amended: 
On page 1, line 10, after the word “work” insert the following: “(other than any 
such site which is located at any military facility or installation of the Army, 
Navy, or Air Force, or which is located at a facility or installation of any other 
department or agency of the Government if a major purpose of such facility or 
installation is the development, production, testing, firing, or launching of muni- 
tions, weapons, missiles, or space vehicles)”. 
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Senator Provry. Well, will the subcommittee have an opportunity 
to vote on it? 

Senator Morse. All I am doing today is closing the record. We are 
going to have to have an executive session of the , subcommittee before 
the bill can ever get to the full committee. And I hope to have that, 
may I say, before the next regular meeting of the full committee. 
And I have been ver y lenient, Ll: think, in extending the time for com- 
pletion of the record for the filing of supplemental statements, 

Senator Proury. I think the acting chairman has been very fair 
in every respect to all the witnesses and to members of the subcom- 
mittee. 

Senator Morse. We are going to have an executive session. And 
you gentlemen know the time situation that confronts us. If we do 
not finish this today and give time to file the written statements, there 
just is not going to be any time for the executive session of this com- 
mittee to act on the record. We have to get the record before us 
before we can act. 

Senator Gotpwater. It is beginning to look like we can hold that 
meeting in Los Angeles next week. 

Senator Morse. It is beginning to look like we can do it in August 
here. I do not know. 

The next witness will be Mr. Lambeth, the secretary of the Sec- 
ondary Boycotts Committee, U.S. Chamber of Commerce. 

Mr. Lambeth, please do not think me discourteous or impolite in 
any way if I rule at the end of 15 minutes that it will be necessary 
for you to file any part of your statement that you do not cover in 
15 minutes. 


STATEMENT OF HARRY LAMBETH, SECRETARY OF THE SECONDARY 
BOYCOTTS COMMITTEE, U.S. CHAMBER OF COMMERCE; ACCOM- 
PANIED BY WILLIAM B. BARTON, GENERAL COUNSEL, USS. 
CHAMBER OF COMMERCE 


Mr. Lameeru. May it please the subcommittee and Mr. Chairman, 
Ellison D. Smith, of Columbia, S.C., was to be the witness for the 
Chamber of Commerce of the United States. He is a member of 
our special committee on secondary boycotts. Mr. Smith was here 
on June 8 and was unable to return, and I am serving in his stead. 

At my right is Mr. William B. Barton, general counsel of the cham- 
ber of commerce and manager of our labor relations department. 

The Chamber of Commerce of the United States is a voluntary 
federation of more than 25,000 business members, 3,500 city, State, 
and regional chambers of commerce and professional and trade as- 
sociations which have a membership of 2,700,000 businessmen. 

Like the general public, the membership of the national chamber 
is gravely concerned about secondary boycotts and the power of union 
officials to use this we: apon to coerce neutrals to become involved in the 
labor disputes or union recognition campaigns of labor officials. The 
secondary boycott long has been rec ognized as the unfair tool to make 
one person stop. doing business with another at the peril of suffering 
a personal loss in his own business. It has been used widely to force 
employers to pressure their employees to join unwanted unions, be- 
cause the alternative is for the employer to be put out of business and 
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his employees out of a job. The secondary boycott is also used to con- 
trol the labor supply in a particular community or industry. Posses- 
sion of such power by a professional unionist opens the door to count- 
less other opportunities for power and control. 

I would like to discuss the merits of the bill before this subcommittee 
and to discuss the effects the adoption of such legislation would have 
on the construction industry and on the American public. 

Because of the 15-minute time limit, I will try to summarize some 
of this to stay within that period. 

Senator Morse. I am going to put the full statement, Mr. Lambeth, 
in the record. 

Mr. Lamperu. S. 2648 would give even greater power to the 18 
unions that comprise the AFL-CIO’s Building and Construction 
Trades Department. This union desire for the secondary boycott 
weapon has been a legislative perennial, gentlemen. But Congress 
never has seen fit to enact this legislation, because it would create an 
elite corps within a group of citizens who presently enjoy special legis- 
lative immunities. 

S. 2643 appears on the surface to be just a minor technical change 
in preexisting labor legislation. It is only 18 lines long. 

But these 18 lines are the first wedge to weaken the protections 
offered the American workman and his employer by the Taft-Hartley 
and Landrum-Griftin Acts—Senate-House conferees amended act. In 
brief, enactment of these 18 lines would give the building trades unions 
complete authority over the American construction industry. 

Distilled to the simplest of facts, S. 2643 reopens the Taft-Hartley 
Act’s secondary boycott loopholes, tightened by the Landrum-Griffin 
statute. The building thadan official is given a license to use sec- 
ondary boycotts to win labor disputes and force workmen to join a 
union or switch their union affiliation. In fact, it makes a sham of 
the legal right now guaranteed to employees—the right to join or re- 
frain from joining a union. No longer would an employee have a 
choice. , 

S. 2643 would permit a single local union to bring construction to 
a halt for almost any reason it chose. Under present law, if the 
union’s complaint is justified, the National Labor-Management Rela- 
tions Act provides a legal method for relief. This bill, however, would 
permit the local, local union that is, to bypass the procedures estab- 
lished by the law and the Board. 

It is my experience that the vast majority of the secondary boy- 
cotts at construction sites are the result of objections by a construction 
union to the letting of a contract to a contractor whose employees do 
not wish to join a union or who wish to belong to another union. 

Under the proposed legislation, the building trades unions of the 
AFL-CIO and the Teamster locals, whose members are engaged in 
hauling to and from building sites, would be permitted to secondary 
boycott the employees of other construction unions not. a part of the 
giant AFL-CIO federation. For example—Senator Randolph may 
be interested in this—the United Mine Workers has a group of con- 
struction workmen holding membership in district 50 of the UMW. 
If a construction contractor’s employees happened to prefer member- 
ship in the UMW, they would be boycotted off a jobsite if the area 
is controlled by the AFL-CIO building trades. This same result 
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would occur to any independent building union that might be estab- 
lished in the future. In other words, 8. 2643 would permit big unions 
to get bigger at the expense of smaller or independent unions, and 
no new labor organizations could ever be started. 

A decision from the National Labor Relations Board on March 18, 
less than 3 months ago, is a good illustration of how AFL-CIO 
building trades attempted to use a picket line to keep a small Kansas 
City electrical and plumbing contractor from working. His two 
employ ees happened to belong to the United Mine Wor kers Building 
Trades affiliate; local 787 of the United Construction Workers. 

The trial examiner’s report reveals that one of the two employees, 
one Richard Moore, sought membership in the AFL-CIO Plumbers 
Local 8. The trial examiner reported from the testimony by Moore: 


* * * he was informed that there was no chance of getting on at the time. 


In other words, they would not take him in the Plumbers Union. 

When this workman later joined the UMW affiliate, the AFL-CIO 
Plumbers placed a picket line around construction "jobs where his 
employer, the Bishop Plumbing & Electrical Co., was working. The 
firm had a place of business about 7 miles aw ay that could have been 
picketed, but the union preferred to picket the construction site so as 
to involve neutral wor ‘kmen. 

The trial examiner’s report also revealed the typical AFL-CIO at- 
titude of workmen who belong to unions outside of their federation. 
It is that any labor organization that is not a part of the AFL-CIO 
is considered nonunion. 

This also is illustrated by the testimony of a union official before 
the House Education and Labor Committee, February 26, 1960, when 
that committee held hearings on H.R. 9070, the companion bill to 
S. 2643. 

The official was Joseph Gritter of Grand Rapids, Mich., secretary of 
the Christian Labor Association of the United States for 22 years. 
In his testimony (on p. 239 of the printed hearings) he explained: 

Even though the NLRB has declared over and over again that the CIA is a 
genuine labor movement within the meaning of the act, another organization 
in the building trades refuses to recognize it as such, and will insist that mem- 
bers of its affiliates in the building trades are unorganized. Any organization 
that does not adopt all the practices of that movement is, in its opinion, not a 
union at all. 

Let me summarize some NLRB statistics. In 1959, the National 
Labor Relations Board records revealed that 685 secondary boycott 
charges were filed with the Board. Of this number, the Teamsters 
were involved in 21.5 percent. Unions in the building and construc- 
tion field were charged with more than 30 percent of the secondary 
boycotts. 

For the calendar year of 1958, the construction unions were charged 
with 41 percent of secondary boycotts, the Teamsters 22 percent. “In 
1957, the building trades were charged with 32 percent and the Team- 
sters 51 percent. 

And this pattern goes on year after year. 

We have a strange par adox. Many unions that have had their 
names involved in various scandals and wrongdoings and whose ofli- 
cials, both large and small, have been investigated by congressional 
committees, are now before the Congress seeking more power over 
rank-and-file members and over industry. 
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I am sure that you recall Senator McClellan’s now much quoted 
comment on the Operating Engineers Union, one of this building 
trades group who is here asking for more power. This is what the 
Senator said : 

It is hard to imagine how democracy could be more stifled than it is within 
the International Union of Operating Engineers * * *. The (union officials) 
milked thousands of dollars out of the union treasury and put it in their own 
pockets. 

The president of the Carpenters, another union here asking for more 
power, Maurice Hutcheson, has been convicted for contempt of Con- 
gress and he is under indictment by the State of Indiana; yet, he con- 
tinues to hold a vice presidency in the AFL-CIO. When Dave Beck, 
the Teamster boss, was indicted, he and his union were expelled from 
the AFL-C1O. Not so with the boss of a building trade unit. The 
McClellan committee charged Hutcheson’s union was a seriously 
mismanaged organization. 

Senator GoLpwaTer. Would you yield at that point? 

Mr. Lampern. Yes, sir. 

Senator Gotpwater. I wonder if you are aware that Mr. Hutcheson 
was a member of the committee giving this testimonial to the Secre- 
tary of Labor? 

Mr. Lambern. I was not aware of that. I knew the Secretary was 
being feted, but I did not know Mr. Hutcheson was one of those in 
that group. 

Well, a member of the Carpenter’s executive board, one Charles 
Johnson, Jr., was disclosed by the McClellan committee to have— 
received $96,500 in commissions for petroleum products sold by the Penn Products 


Co. to major construction firms with which the Carpenters have collective- 
bargaining agreements. 


The committee considered this “one of the most gross conflict-of-in- 
terest cases.” 

And this is the union which is asking for secondary boycotts at 
construction sites. 

When a business agent of local 106 of the Carpenters in Des Moines 
sought to clean up his union, this is what happened: The McClellan 
committee showed he was threatened by armed men and told he would 
be sent home in a “wooden overcoat.” 

The House Education and Labor Committee last year investigated 
conditions in the Plumbers Union in Indiana. I’m sure you recall 
the testimony of a rank-and-file plumber that the members of his local 
have nothing to say about contract negotiations or the approval of 
labor contracts. You also will recall how the union controlled jobs 
so as to give preference to certain Chicago members of the union keep- 
ing out those in the Hammond area in Indiana, although the construc- 
tion site was right in their town. 

In 1954, the House Labor Committee investigated officers of the 
Hod Carriers & Building Laborers Union about kickbacks paid for 
arranging to have certain men act as administrators of union pension 
and welfare funds. 

These are but a few of the construction unions, gentlemen, that 
would win more power by the enactment of S. 2643. These are the 
kinds of scandal-ridden unions that rank-and-file workingmen would 
be forced to join if S. 2643 became law. They would be forced to pay 
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dues to such union officials because the secondary boycott power would 
compel them. 

Let’s take a brief look at what the union’s argument on this is. 

First, let’s look at the secondary boycott. The unions contend 
that they need the secondary boycott power. Officials of the building 
trades would have the public believe that there is no secondary boy- 
cott involved in their attempts to keep nonunion workmen off con- 
struction projects. 

They reach this conclusion by finding that there are no true sec- 
ondary employers involved in the construction of a home, a factory, 
an office building or a public structure. In their view, there is but 
one contractor—the general contractor. All of the some 20 various 
subcontractors—the plumbers, the electricians, the masons, the 
glaziers—are really one employer. Union officials refuse to accept 
the reality that these various craftsmen are the employees of inde- 
pendent contractors whose employees have the right to join or re- 
frain from j joining a labor organization. 

The Supreme Court considered this contention when it decided the 
Denver Building Trades case in 1951. The Court found that there is 
not one employer at a construction site, but that each subcontractor 
is an individual independent employer. I would quote from the 
Court’s opinion but it is in the statement. 

What the unions really are asking is that Congress overturn years 
of contract law decisions. This would add to the legal immunities 
and exemptions already granted labor unions. They “ask that inde- 
pendent. contractors be considered agents only in labor disputes. 

Another point is common situs picketing. 

If S. 2643 were to become law and the freedom to force neutral 
third parties into labor disputes at sites of construction were granted, 
the boycott technique that probably would be most widely used would 
be the picket line. You understand this bill goes beyond common 
situs picketing. Where picketing is truly to insure free speech, there 
is no attempt to interfere with it. But when the picket line becomes 
a picket fence when it is used as a coercive tactic to involve neutral 
persons in the labor problems of others, such picketing becomes a 
secondary boycott weapon and it is then illegal and an unfair labor 
practice. 

When picketing is applied at a place of work that harbors the em- 
ployees of more than one employer, it usually is called common situs 
picketing. In short, picketing at a place of common employment. 
And the Board has set out a doctrine in Moore Drydock case, which 
places some reasonable limitations on picketing at a place of common 
employment. 

Now, another contention which the unions make is that, “well, a 
factory « can be picketed, why not a construction site.” And this is 
sometimes translated to “we only want the rights other unions have.” 

These arguments do not stand up under the light of examination. 
The building trades unions are allowed to picket construction sites of 
common employment, and they already have the same rights as fac- 
tory or industrial unions. 

Under the present law, a picket line intended to coerce employer A 
to stop doing business with employer B is an unfair labor practice 
whether it is committed at a factory site or a building project. The 
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building trades are really asking Congress to grant them extra priv- 
ileges. What is now wrong at a factory, the construction unions seek 
to make right at a building site. They wish to broaden the double 
standard they already enjoy. 

The general counsel of the Painters Union, Herbert S. Thatcher, 
Ww riting in the May 1958 issue of the Painter & Decorator magazine, 
acknowledged the right of construction unions to picket at sites of 
common employ ment. He stated on page 22: 


If the following procedure is closely followed, unions can be reasonably as- 
sured that any picketing conducted against a contractor with whom a dispute 
exists at a job site where other crafts are also engaged in work will be legal, 
assuming, of course, that there exists a legitimate primary labor dispute. 

There you have it from a counsel of one of the construction unions. 

An examination of some of the major cases on the principle of com- 
mon situs picketing reveals that construction unions already have the 
right to picket and that their limitations are the same as those that 
affect industrial unions’ right to picket. 

The International Union of Electrical Workers, an industrial union, 
was cited by the National Labor Relations Board as committing an 
unfair labor practice for extending its picketing to a special factory 
entrance reserved for the exclusive use of employees of contractors 
performing construction work at a General Electric plant in Louis- 
ville. This was about 3 years ago. The Board’s restriction of common 
situs picketing was to narrow the scope of the labor dispute and pro- 
hibit the involvement of neutral employers and employees. In this 
instance the neutral parties were the construction workmen and the 
contractors. The facts as revealed by the Labor Board showed the 
company established a special gate for contractors doing major in- 
stallation and alteration work. And the net effect of the case was 
the LUE could picket but could not picket special gates set aside for 
contractors. 

Let’s briefly summarize product boycotts. I am skipping over some 
of the statement here. 

It may not be the intent of the sponsors of this bill to permit a re- 
turn to product secondary boycotts. That is what they say and that 
is what the Labor Dep: tment says, but the language of the bill does 
this. S. 2643 says section 8(b)4( B) of the Taft-H: artley Act shall not 
apply at sites of construction, repair, alteration, or painting. 

Now when we look at this particular section this is the section that 
makes it an unfair labor practice to induce a strike where an object 
is, and I quote from paragraph (B) : 

Forcing or requiring any person to cease using, selling, handling, transporting, 
or otherwise dealing in the products of any other producer, processor, or manu- 
facturer, or to cease doing business with any other person. * * * 

This is the very heart of the secondary boycott prohibitions of the 
Taft-Hartley Act as amended last year. Yet this section would be 
made nonapplicable to the unions in the construction industry. 

When Representative Robert Griffin, of Michigan, one of the orig- 
inal sponsors of the bill that eventually became law, asked witness 
James T. O'Connell, Under Secretary of Labor, who was here earlier 
this week, whether the common situs boycott bill would permit prod- 
uct boycotts (p. 310 of the House hearings on H.R. 9070), Mr. O’Con- 
nell merely replied that it was not the intention of the Labor 
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Department to achieve that result. Mr. O’Connell then referred Mr 
Griffin’s question to the er Solicitor of the Labor Department. 
The Solicitor did not give a categoric answer but explained that boy- 
cotts of products to be fabricated or completed at a construction site 
would be permitted. 

When Representative Ayres, of Ohio, asked the witness for the 
ee ‘Trades Department of the AFL-CIO about the effect. on 
product. boycotts, the witness hedged. If you will see page 23 of the 
House hearings, Mr. Ayres asked: 


* * * if the general contractor has permitted the owner of the home who has 
let the general contract to buy some of his own plumbing fixtures and he goes 
down to Sears-Roebuck to get them, the plumber won’t install them. 

Now would the same thing apply here, and would he have to install them or 
could he just close down the job because the fixture was not union made or 
handled through a recognized plumbing contractor’s establishment? 


Now Louis Sherman, building trades general counsel, replied: “T 
think that is in the area of controversy which I mentioned.” 

You will notice the lack of a categorical reply. The same thing 
applies elsewhere in the hearings when Mr. Gray, former president 
of the building and construction trades department, was questioned 
by Mr. Ayres. Mr. Ayres says, on page 24: 

Now, dealing with the overall problem so that I have this clear as to what 
you are thinking, if all of the subcontractors are union contractors but the 
common laborers aren’t and they are laying the soil pipe and digging the ditch 
and common laborers will lay the sewer pipe and not the cast iron pipe, but 
just the regular clay pipe. 

They are not organized, the common laborers, and they dig the ditch and 
lay the line from the street into the foundation. Could you close the job down 


until you got organized common laborers? 
Mr. Gray. Certainly. 


And then he gets in a little organizing propaganda. He says: 
Ss S > S e 
The common laborer has as much right as the skilled mechanics to organize. 
He has to live. 
That is just an aside. 
Mr. Ayres. Under the bill you could close the job down. 


Mr. Gray. That is one of our objectives, that we could strike that job in order 
to organize the nonunion conditions that exist there. 


In other words, this is a yellow-dog situation in reverse. They do 
not want any nonunion tradesmen working. It is as simple as that. 
Gray continues: 

If it was different than that you would say we lacked some right to organize. 

Let me go on, and Ayres suggests another example. He said: 


We run into this, Mr. Gray, time and time again where we have a man who 
works in a rubber shop for 6 hours and he is building a house and he is not a 
mechanic to the extent that he can do that type of work, but he can dig his own 
ditch. You think that they would be reasonable if a man wanted to do part of 
his own work. 


And Gray says: 


I don’t know. I think if the fellow was the right type of fellow and he 
needed a home that bad, I have seen times where we have gone out Saturday 
and Sunday and put up the whole house for him. I worked on that type of 
house myself, too. 


You notice he did not say the union would let him do his own work. 
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Ayres says: 


What you are up against in many instances, in our cities, and it certainly 
applies in my hometown of Akron, is, you have many of your industrial union 
people working 6 hours a day at their regular job, and they are out painting and 
paperhanging, and roofing. 

Mr. Gray. We object to that. 

Mr. Ayres. They are good union men while they are in the rubber shop and 
they don’t belong to your union when they are out painting the house. 

Mr. Gray. They are moonlight workers. 


Then Mr. Perkins took up the questioning. 

Senator Morse. Mr. Lambeth, I am sorry, I am going to have to 
interrupt now. I have permitted you to go beyond 20 minutes and 
I am sorry I cannot let you go longer. But you know the restrictions 
under which I am working, too. 

I want the record to show that your full statement will be inserted 
in the record and that you have the privilege of filing any supple- 
mental statement that you wish to file. 

If time permits, you will be called back for questions. 

(The balance of the prepared statement of Mr. Lambeth follows :) 


BALANCE OF Mk. LAMBETH’S PREPARED STATEMENT 


Instead of considering ways to weaken the present labor laws and permit 
more secondary boycotts, we urge this committee to strengthen the Landrum- 
Griffin Act, and restore its original provisions which were watered down by the 
conferees. 

If secondary boycotts are evil, they should not be permitted by any union. 
The present law gives a free license and establishes an open season for secondary 
boycotts by unions in the clothing industry. The law also grants the building 
trades unions a limited right to seek “hot cargo” secondary boycott contracts 
whereby a union can ask a unionized employer to decline to do business with 
a nonunion employer. 

The fault in such philosophy is that the employer is used by the union as an 
organizing tool. The employer is asked to apply economic pressure on his 
employees to join a labor union—crooked or honest, Communist or non-Com- 
munist. The wishes of the employees are not considered. 

We urge that the other compulsory unionism aids given the building trades 
unions in the new section 8(f) be repealed. 

S. 2643 and similar measures are an attempt to give more power to a group 
of labor unions that already are far on the way to controlling the construction 
industry. Adoption of the bill, S. 2643, would complete the monopoly jigsaw 
puzzle because it would grant the building trades unions the right to use see- 
ondary boycotts at construction sites. Instead of limiting labor disputes to the 
parties, the bill would permit economic pressure on innocent third persons— 
both employees and employers—and make them take sides to help the union. 

Even the most ardent unionist should recognize the great dangers in such legis- 
lation. It helps to make one federation a dictator. No independent union or 
new labor organization could ever be successfully formed and established as 
long as the AFL-CIO building trades is given a secondary boycott license. 

Statistics of the National Labor Relations Board reveal that for the past 
4 years 30 to 40 percent of the secondary boycott complaints before the 
Labor Board were against unions in the building industry. Add to these figures 
the number of secondary boycotts caused by Teamster Unions operating in the 
world of construction, and nearly half the present boycotts would be permitted. 

A review of the number of unions that have been called before congressional 
committees studying labor racketeering and dictatorship over rank-and-file 
members in the past few years would show that many are in the construction 
field. Are these the kinds of unions the Congress wants to grant greater power? 
Are these the kinds of unions for whom the Congress wants to legalize secondary 
boycotts? 

Certainly the American people would give a resounding no in answer to these 
questions. 

The national chamber joins in this answer. We urge defeat of S. 2645. 
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Senator Morse. I want to say to my colleagues on the committee, 
since I made my statement a few moments ago, I have received fur- 
ther advice, or you may call it instructions, from my colleagues on 
this side of the table. With their proxies, the proxies of Senator 
McNamara, Senator Kennedy, and Senator Randolph, before I call 
on the next witness, 1 want to make the final ruling now on these 
hearings. Their advice has been that instead of closing the record 
on Monday at 5 p.m., I should close it Friday at 5 p.m. with the 
qui ulification I will state in a moment, but the reason I am closing it at 
5 p.m. on Friday, instead of Monday is because the chairman of the 
subcommittee, Senator Kennedy, might wish to have an executive 
meeting of the committee Monday morning at 9 and the staff members 
who have conferred with me also point out that they need the weekend 
in order to get the record in condition so we can have it before the 
subcommittee, Monday morning at 9. 

Senator GoLtpwaTerR. May I “remind the chairman that Monday is 
July 4. Senator Kennedy may not feel patriotic about July 4, but 
this Senator does, and I do not intend to attend : any meetings on July 

4, whether it is a Senate subcommittee or any committee. 

” Senator Morse. I want the Senator from Arizona to know the 
Senator from Oregon completely agrees with him. It passed my 
recollection that Monday was July 4. I have been so busy with this 
committee. Therefore, I am going to take the liberty, and I am sure 
that Senator Kennedy will share my point of view and we will have 
our committee meeting early Tuesday morning, July 5, and I will 
find out what hour will be most convenient. 

I want to thank the Senator from Arizona for calling my attention 
to the fact that Monday is July 4, although if you and [ may find 
ourselves confronted with a Senate session on July 4, we will cross 
that bridge when we get to it. 

Senator Gotpwatrer. We might, but 1 hope we are not. I would 
hold, too, that the Senator would find out about the convenience of 
the Republican members. I am getting a little bit tired of being 
called at ridiculous hours because of the convenience of one Senator 
who has not attended these sessions. 

Senator Morse. I do not think the Senator heard my last comment. 
I said I was going to find out what would be the convenient hour for 
the members of the subcommittee; the most convenient hour. 

But I said I was going to make a qualification as to the closing of 
the record on F riday at 5 p.m. Although the record will be officially 
closed on Friday at 5 p.m., I also want to announce that those who 

‘annot get a statement in by Friday at 5 p.m., can file their statement 
subsequently, and I will see to it that those statements get into the 
final record that goes to the floor of the Senate, if this bill goes to 
the floor of the Senate. 

I give you my assurance that those statements will be made a final 
part of the record. 

Senator Gotpwater. Mr. Chairman, I must object because I have 
objected to the opening of the meetings the last 2 days. I feel that 
we are meeting outside the rules of the Senate Labor and Public Wel- 
fare Committee and I am going to register this objection, and I am 
going to appeal to the chairman of the full committee to have the full 
committee decide the meaning of this rule. And if my interpretation 
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is upheld, I will insist that these meetings have been held, you might 
say, unconstitutionally, or certainly outside of our rules, and they 
will have no meaning or effect. The chairman’s ruling certainly has 
the votes, we do not contest that. If the chairman so rules the meet- 
ings and the record closes on Friday night, but it the Chair sustains 
the Senator from Arizona, the action of the Senator from Oregon will 
have no validity. 

Senator Morse. The objection of the Senator from Arizona is taken 
note of and made an official part of this record. 

The Senator from Oregon now rules that we close the hearing this 
morning. The hearings are permanently closed with the record kept 
open until 5 p.m. on Friday to receive supplemental statements, with 
the understanding that those that cannot meet that deadline can file 
statements later to have them included in the final printed record on 
this bill. Now the Senator from Arizona can check me on this. I un- 
derstand that because our witnesses from New Jersey have been so 
patient and tolerant of the problems of this committee, and have been 
here for several days, that they would be the next witnesses, and the 
Senator from Arizona will permit us to hear them through. 

Senator Gotpwarrr. I must say to my friend, the Senator from 
Arizona is not officially here so I cannot officially object. 

Senator Morse. May I say to the Senator from Arizona, I will hear 
them through and I am sure Senator Prouty will join me and I will be 
very much surprised if the body of the Senator from Arizona dis- 
appears from the room, although it may not be officially here. 

Senator Proury. Mr. Chairman, I also have the right to submit 
questions ? 

Senator Morse. Yes, all members of the subcommittee can submit 
questions to Mr. Lambeth and it is up to his discretion to decide 
whether or not he files the answers to them. But I hope he will be- 
cause I want to say this, that although you know my views on this bill, 
1 always take pride in the fact that I weigh views of the opposition and 
often change my views when I am convinced the opposition on the 
point is right and I am wrong. And I want the answers to these 
questions, too. 

Mr. Lamperu. Thank you, Senator. 

(Memorandum submitted by the U.S. Chamber of Commerce in re- 
sponse to the request of Senator Prouty follows :) 


QUESTIONS SUBMITTED BY SENATOR PROUTY 


1. Would S. 2648 legalize a strike to get or enforce a hot cargo agreement? 

2. If S. 2643 is adopted would the Moore Drydock criteria still apply in a 
situation where you have construction workers and nonconstruction workers 
employed at the same site? 

3. Do you agree with the interpretation Labor Department witnesses have 
given the words “nothing contained in clause (B) of this paragraph 4 should be 
construed to make unlawful, where not otherwise unlawful”? In the view of 
Under Secretary O’Connell and Acting Solicitor Nystrom these words mean 
that the proviso in S. 2648 will not come into play if the strike or other conduct 
in question is a violation of any Federal law. 

4. Suppose that the Sheet Metal Workers enter into an agreement with their 
employer which provides that they will not work on certain equipment or work 
with certain materials unless they bear the label “Made by members of the 
Sheet Metal Workers Union.” Suppose further, that the employer has brought 
into the jobsite materials which bear the label “Made by the Steel Workers 
Union.” The Sheet Metal Workers throw up a picket line and the employees of all 
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subcontractors at the construction site refuse to go to work. Would this strike be 
lawful if S. 2648 is enacted into law? 

5. Suppose that we have a manufacturer who wants to build an addition to 
his plant. He hires a contractor who has a couple of subcontractors to do part 
of the work and the manufacturer’s own employees will also be working on the 
job. One of the subcontractors is nonunion. An organizational picketing sign 
goes up and some of the manufacturer’s employees refuse to go to work. Would 
the picketing have to follow the Moore Drydock criteria insofar as the employees 
of the manufacturer are concerned? If not, why not? 

6. Suppose the manufacturer of a product, because of the product’s special 
nature, has made it a practice to have its own employees install the product at 
a construction site. Suppose, also, that the manufacturer’s employees who in- 
stall the product at the jobsite are nonunion. While the workers of the manu- 
facturer are busy installing the product at the jobsite a union that wants to 
organize the manufacturer’s workers starts picketing at the jobsite and the job 
closes down. Would the picketing and the strike be legal under 8. 2643? Can 
you tell me in what circumstances it might be legal and in what circumstances 
it might be illegal? 

7. Suppose that under existing law we have some construction work going 
on under a joint venturer arrangement. Can the employees of one joint ven- 
turer picket a whole jobsite without regard to the Moore Drydock criteria? 
What change, if any, does the presence of the words “joint venturer” make in 
existing law? 

s. Do you agree that where we have an owner dealing with several prime 
contractors and there are no subcontractors at the construction site that S. 2643 
would not come into play? If not, in what circumstances would it come into 
play and in what circumstances would it not come into play? 

9. According to responses received from Labor Department witnesses, if S. 2645 
is enacted into law there will be some cases where it will be lawful for a union 
to strike but unlawful for the union to threaten to engage in the same type 
of strike. Do you agree with this interpretation of 8. 26437? 

10. In your judgment could the words “the site of the construction” be con- 
strued to mean an entire missile base 20 miles square? 

11. Isn't the principal justification for S. 2643 which labor organizations have 
tried to advance, the concept that the building trades are handicapped in their 
efforts to organize employees at construction sites and that S. 2643 will remove 
from the law some of the handicaps. 

Do you agree, however, that the bill has a somewhat larger scope than this 
and that it gives unions authority to perform certain acts which are now unfair 
labor practices? In this regard, I am referring to situations not only where 
we have nonunion and union subcontractors on the same job but also where we 
have a completely unionized project. 

12. Suppose we have a situation where a manufacturer in a given community 
is paying what unions consider to be substandard wages. Suppose, also, that 
the manufacturer trucks some materials or equipment to a construction site 
where other employers are engaged in the construction of a building. The union 
employees at the construction site refuse to work with the material or equip- 
ment on the theory that by so doing they are contributing to low wage standards 
within their own city. Would this refusal be made legal conduct if S. 2648 
is enacted into law? In your judgment in the situation previously cited is the 
dispute directed at the employees’ own employer or is it directed at the manu- 
facturer? 

13. Suppose a union strikes at a construction site in an effort to get a union 
security agreement. Suppose, also, that this strike takes place in a right-to- 
work State. Would there be any conflict between the provisions of S. 2643 and 
the State right-to-work statute permitted by section 14b of the Taft-Hartley Act? 

14. S. 2648 makes lawful certain strikes or refusals to perform services by 
employees at construction sites. Suppose that we have a situation where a 
construction project is all nonunion. Suppose, further, that a union pickets the 
whole jobsite in an effort to organize one subcontractor. I think that such 
picketing would be unlawful because S. 2643 gives employees on the job a certain 
right to strike but does not give anyone not an employee at the jobsite authority 
to picket in contravention of the Moore Drydock criteria. Do you agree with 
my position on this? 

15. Suppose we have two contractors, A and B, at a construction site. Each 
of the contractors has his own subcontractors at the site. A union wants to 
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organize one of the subcontractors. May it picket the whole jobsite or may it 
picket only one contractor and his subcontractor? (This question assumes that 


* 


S. 2643 has become law.) 
REPLIES TO WRITTEN QUESTIONS SUBMITTED BY SENATOR PROUTY 


With the subcommittee’s record closing 2 days following our testimony, time 
prohibits exhaustive legal research to provide detailed answers supported by 
case citations. Thus, our answers are brief. In some instances we refer the 
reader to our prepared testimony and oral testimony which is already a part of 
the hearing record. 

1. Union secondary boycott “hot cargo” contracts were a device originated 
after the passage of the Taft-Hartley Act to permit through contract what was 
illegal otherwise. The contract is nothing more than a private agreement be- 
tween a union and an employer not to do business with employers whose workers 
do not want to join a union. 

If S. 26483 were law, there would be no need for “hot cargo” secondary boycott 
contracts. Why make a contract when there is no law against secondary boy- 
cotts at construction sites? 

2. For an answer to the question of how S. 2648 would affect the Moore 
Drydock principles, see page 10 of our testimony. The Moore Drydock prin- 
ciples would be destroyed if S. 2643 is enacted. 

3. We disagree with the testimony of the Labor Department on this point. 
The phrase in the bill that nothing should be construed unlawful where not 
otherwise unlawful offers no protection to neutral employees and the public. 
If section 8(b) (4) (B) is not applicable at construction sites, there is no second- 
ary boycott protection elsewhere in the law. See pages 12-13 of our testimony. 

4. This question appears to be the fact situation of the Burt Mfg. Co. of 
Akron, Ohio. Secondary boycott picketing of Burt products would be legal if 
S. 2648 became law. See page 12 of our testimony. What is generally understood 
is that the present power of union officials makes it possible to apply a secondary 
boycott against the Burt Co. without a picket line. The Sheet Metal Workers 
Union agent merely contacts architects and contractors and politely warns, “You 
wouldn’t want any labor trouble on that new construction job, would you?’ 
The union then publishes a so-called fair list in its magazine. It is common 
knowledge that if one follows the “list”? there will be no trouble from the Sheet 
Metal Workers Union. 

>. This question implies that organizational picketing is legal. As long as 
there is a normal and legal procedure under the act for organizing employees, 
organizational picketing, in our opinion, is pure racket picketing designed to 
bring pressure on an employer to coerce his employees to join an unwanted 
union. Section S(b) of the amended act is intended to end racket picketing. 
Organizational picketing makes a sham of the right to join or refrain from join- 
ing a union under section 7 of the Taft-Hartley Act. See page 13 of our testi- 
mony and the colloquy between Representative Ayres and Mr. Gray, Building 
Trades ex-president. 

6. The fact situation in this question parallels the experience of the Endicott 
Church Furniture Co. of Warsaw, Ind. See House Labor Committee testimony 
on H.R. 9070 by Jesse Eschbach, vice president of Endicott. The answer to the 
question is that such secondary boycott picketing would be legalized under 
S. 2645. See pages 12-13 of our testimony. 

7. The use by the Labor Department of the term “joint venturer’” is a smoke- 
screen to permit secondary boycott picketing. This is the term applied by the 
Labor Department to support its contention that there are no true secondary 
boyeotts at construction sites. See page 8 of our testimony for a discussion of 
this point. 

The reason the joint venturer label cannot be considered is that it would be in 
conflict with the NLRB's “ally doctrine.” Joint ventures are a form of partner- 
ship. In such case there would be no secondary employer; thus no secondary 
boycott. In a construction situation, however, general and subcontractors are 
independent employers. See our testimony on this point. 

8. We disagree. This question implies that a subcontractor is necessary be- 
fore one may have a secondary boycott. Not so. The test is neutral employers 
and employees. If several general contractors are employed on a project, they 
are all independent businessmen and would be neutrals in labor disputes between 
a union and one of the other general contractors. 
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9. This question shows the Labor Department, by accident or design, is con- 
fusing the right to strike with the right to picket. SS. 2643 is not concerned with 
the right to strike. It is designed to permit secondary boycotts and picketing 
to achieve the closed shop in the construction industry and to permit the boycott 
of construction products if made by unions other than the AFL-C1O or by men 
who do not want to pay dues to a union boss. 

10. Yes, because there is no limitation or definition of a construction site. 
The Labor Department in its interpretations of the Davis-Bacon Act provides 
that the construction site covers the complete area. With this as a precedent, 
the same view would be applied in S. 2648 matters, unless the bill specified 
otherwise. 

The error is to think of a construction site as a simple factory or home. 
Consider giant highway projects and tremendous housing projects such as 
Levittown or Metropolitan. These cover acres of land. 

11. This question infers that the building trades unions have difficulty in 
organizing members. There should be no difficulty if the union is an honest 
one and is wanted. It is only where such unions are unnecessary and un- 
wanted that it is difficult for construction unions to organize. 

Recent statistics on union membership released by the U.S. Bureau of Labor 
Statistics shows that three construction unions are among the top eight unions 
in the country membershipwise. The Carpenters have 835,000 members and 
rank fifth, the IBEW 750,000 and rank sixth, and the Hod Carriers have 476,598 
and rank eighth. From these figures, it does not appear that construction 
unions need the secondary boycott weapon to help them get more workmen 
into their unions. 

12. Yes, this type of secondary boycott would be legalized by S. 2643, be- 
cause the heart of the section protecting neutrals from secondary boycotts 
is made inapplicable by S. 2643. 

The dispute is directed at all parties. It is the usual attempt to bring eco- 
nomic pressure upon third persons to coerce that person to apply pressure on 
the primary victim and his employees. 

13. By “union security” it is assumed you mean compulsory unionism. 
Thousands of union locals have security yet do not have a compulsory union 
shop agreement. The question gives the impression that a union cannot win 
100-percent membership without a union shop contract. 

14. No, we do not agree. S. 2643 would permit picketing a nonunion project. 
See testimony taken by the House Labor Committee on H.R. 9070. The ques- 
tion of having an employee at the job site is not material. If S. 2643 were 
passed there would be no Moore Drydock principle. See answer to question 
2, supra. 

15. This question again seems to feel that organizational picketing is a normal 
and legal method of winning union members. This is not so. It also continues 
to overlook the fact that if S. 26483 became law, there would be no restrictions 
on picketing a construction site. The union could picket everyone everywhere 
on the site. 


Mr. Lamperu. May I have 30 seconds to comment on this missile 
amendment ? 


Senator Morse. Yes. 
Mr. Lampernu. I think it is laudatory and a wonderful step for- 
yard. Unfortunately, it does introduce an iota of discrimination. 
What about the construction employees working at Chrysler where 
they are building tanks? Why should tank production be held up and 
stopped by a strike? I realize you are protecting missiles but I sug- 
gest you go beyond missiles and protect the whole defense industry. 
And, then, why should an inpieie who just happens to work for 


a contractor that is out building a home, get involved in a secondary 
boycott, while another employee who happens to be at a missile site, 
is greeagpe S 

Senator Proury. You have a competitive bid situation insofar as 
the rights of the people are concerned. 

Senator Morse. Now, I want to call Mr. Brienza and his associates 
to the witness stand. And I want to thank you on behalf of the 
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subcommittee for your tolerance and patience and understanding of 
the problems that have confronted this subcommittee, and I am going 
to sit here and hear you through on the presentation of your case 
for the record. 

Senator Gotpwater. Mr. Chairman, before these gentlemen start, 
I would like to submit for the record, a list of the testimony on 
common situs since the 83d Congress. There is less than 10 pages 
out of the thousands of pages. 

Senator Morse. The statement will be received in the record. 

(The statement referred to follows:) 


COMMON Sirus HEARINGS SINCE 83p CONGRESS 


The only statements on common situs since the 83d Congress have been short 
paragraphs found in the record of Labor Committee hearings, as follows: 
1958 

(1) Frank Rooney, Associated General Contractors testifying against, pages 
769, 781. 

(2) Richard Gray, Building Trades, testifying for, page 891. 

(3) Theodore Iserman, testifying against, pages 943, 944. 

(4) Teamsters’ statement (not testimony), for, page 1474. 
1959 

(1) Gerard Reilly, against, page 246. 

(2) Richard Gray, Building Trades, for, page 502. 

(3) Arthur Goldberg, AFL-CIO, for, page 587. 


STATEMENT OF PAUL J. BRIENZA, MANAGING DIRECTOR OF THE 
BUILDING CONTRACTORS ASSOCIATION OF NEW JERSEY AND 
VINCENT J. APRUZZESE, ASSISTANT MANAGING DIRECTOR AND 
GENERAL COUNSEL 


Mr. Brrenza. My name is Paul J. Brienza and I am managing 
director of the Building Contractors Association of New Jersey. 

With me this morning is assistant managing director and general 
counsel for the Newark office of the association, Mr. Vincent J. 
Apruzzese. 

The Building Contractors Association of New Jersey is a manage- 
ment association of over 500 building contractor members who all 
employ union building trades craftsmen. The association maintains 
offices in Newark, N.J. and in Trenton, N.J. 

To say that the Building and Construction Trade Unions should 
have the right to picket a common situs because contractors working 
on the site are “allies” and not really neutral is misleading and not 
accurate. If this concept is accepted as to the relationship of a gen- 
eral contractor and a subcontractor who has a contract with the gen- 

eral contractor, it might appear to have superficial appeal. However, 
bow about all the other subcontractors on the same project, separate 
and distinet employer entities, who are not in contractual relationship 
with the other subcontractors on the project? Moreover, they may 
have no connection whatever in a dispute between a union and any 
one of the other contractors on the project. Action against one sub- 
wep ‘actor by virtue of a picket line can adversely atfec t, and vitally 

», the interest of other subcontractors. Certainly, these employers 
are not “allies” or part of a contractual relationship that has raised 
588746010 
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a problem with the picketing union. In this situation to say that these 
employers are not indeed neutral is to deny sd and simple fact. 

In many States, such as New Jersey and New York, there are sep- 
arate bid laws. These laws provide that contracts must be awarded 
to the lowest responsible bidder in the different categories, general con- 
tractor, electrical, heating and ventilating, structural steel, and the 
like. Accordingly, on. public work, it is possible and frequently hap- 
pens, that nonunion contractors are awarded contracts together with 
union contractors by the agency. In this type of situation, organiza- 
tional picketing of the nonunion employer at the construction site 
where other union employers and union employees are engaged, results 
in cessation of construction. Under existing Federal law, “such pick- 
eting is lawful under circumstances described below for a limited 
time, depending upon the exercise of rights by the picketed employer 
or picketing union granted under section 8(b)(7)(C). The union 
employers and their employees already have to suffer the consequences 
of this picketing, unless curtailed under section 8B(7)(C) and 
should not be subjected to any greater consequences by the proposed 
legislation. 

A close examination of the Denver Building Trades case will show 
that the employees of the nonunion electrical contractor there involved 
consistently refused over the years to join the Electricians Union. 
Therefore, as the Supreme Court observed, an object of the picketing, 
if not the sole object, was to enmesh neutral employers into the dispute 
and apply pressure on them and hope to succeed in this way where 
efforts to persuade the actual employees involved had failed. This is 
an attempt to obtain red carpet organizing opportunities. And only 
for the building trade unions at ‘that. This legislation would set 
apart the building trade unions as a distinct and separate category 
with preferential treatment being accorded for organizational and 
other union purposes. It is discriminatory on a grand scale. It will 
only serve to accentuate the conflict between industrial and craft 
unions. 

As has been pointed out very ably by Congressman Griffin and 
others, the unions presently do have the right to ‘strike if they observe 
the safeguards set forth by the National Labor Relations Board; 
namely, (1) picket signs must clearly indicate the employer with whom 
the dispute exists; (2) picketing at the construction site can be carried 
on only when that primary employer or his employees are on the job 
doing their normal work; (3) picketing must be limited to places 
reasonably close to the operations of that employer and his workers. 

It has been said that these standards arose in a case that was not 
in the construction industry and are therefore not applicable. This 
conclusion is incorrect but conceding it for the purpose of argument, 
the answer is that Congressman Griffin has su; ggested an amendment 
to make them spec ifically applicable to the construction industry. If 
these standards are not acceptable, why not? Is it unreasonable to 
require that the employees that the union desires to organize be pres- 
ent at the job site? If not, then truly a_ picket line can only be 
directed at the other employers and employees at the job site and no 
one else. Is it unreasonable to require that the picket signs must 
clearly indicate the employer with whom the dispute exists? If not, 
then clearly the purpose is to place pressure on other employers. 
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Is it unreasonable to limit the picketing to places reasonably close 
to the operations of that employer and his workers? If not, once 
again a picket line is undeniably aimed at the other employers and 
e mployees not involved in the dispute. Every one of these standards 
puts building trade unions to the acid test. Who are they trying to 
persuade, employ ees or employers ? 

To allow a provision like S. 2643 would give congressional sanction 
to a novel concept in the law of labor relations. 

The House committee report on H.R. 9070 contains many state- 
ments by proponents of the bill saying that the law is not intended 
to do thus and so. There are so many don’ts enumerated to assure 
those in opposition to the bill that it is not intended to do what they 
fear that one is compelled to ask one’s self, “What do the proponents 
of this bill really think it does?” If all the don'ts are believed, the 
bill actually does nothing. This is so because the building trades 
have consistently argued they do not have the right to picket a com- 
mon situs. However, this right does exist under present law and can 
be exercised subject to safeguards set forth by the National Labor 
Relations Board which insulate against unlawful secondary boycotts. 
Without admitting it, these unions are seeking to eliminate these 
standards. If this provision is adopted, the law will permit a shot- 
gun approach, 

I do want to skip, for the matter of time, one or two paragraphs 
here and get down to an important point. 

Senator Morsr. Let the Chair rule first that your full statement 
will go in the record and any supplemental statement which you file 
will go in the record. 

Mr. Brrenza. Thank you. 

After reviewing the statement made, as well as answers to questions 
by the Under Secretary of Labor, James O’Connell and the member 
of the legal statf of the Labor Department, who accompanied Mr. 
O'Connell, at the hearing on Friday, June 24, 1960, we respectfully 

came to the conclusion that the Labor Department, due to the am- 
biguousness of the bill’s text, really is not sure what the bill will or 
will not do, as it is presently written. 

Keeping the above in mind and the building trade unions intent 
in requesting and supporting this legislation, as stated by them— 
which is to obtain an amendment to the Taft-Hartley Act to reverse the Denver 
building trades rule so that union building trades will no longer be compelled 
to work side by side with nonunion building tradesmen on the same job— 
we respectfully submit. a proposed substitute bill to this subecommit- 


tee for their consideration. The text of the proposed measure is as 
follows: 


Provided further, There shall be a presumption that nothing contained in 
clause (b) of paragraph 4 shall make unlawful picketing at the site of construc- 
tion, alteration, painting or repair of a building, structure or other construction 
work, where the purpose of such picketing is to persuade the employees of any 
employer to accept or select the picketing labor organization as their collective- 
bargaining representative, as long as such picketing does not violate the provi- 
sions of paragraph (7) of this section 8(b), and is not otherwise unlawful un- 
der this act, and if— 
(1) the picket signs clearly designate the employer with whom the dispute 
exists; 
(2) the picketing is limited to times when such employer or his employees 
are at the construction site; and 
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(3) the picketing is limited to the particular location on the construction 
site where such employer or his employees are engaged in the performance 
of their normal duties. 

Thank you, gentlemen. 

Senator Morse, Thank you very much. 

Senator Gotpwarer. I would just like to comment that the suggested 
substitute which you just outlined is one of the amendments that I pro- 
pose to offer. 

Mr. Brienza. Thank you, Senator. 

Senator Gorpwarer. i would like to ask you, have you ever discussed 
this with anyone in the Department of Labor ? 

Mr. Brienza. Senator Goldwater, 2 weeks ago a deleg: ition of 20 
contractors from New Jersey and New York spoke 55 minutes with 
Secretary of Labor Mitchell and Mr. O’Connell. At the time we 
were much surprised to hear from the Secretary that he was not aware 
of the proposed amendment offered by Congressman Griffin in the 
House. But he did give us a hearing for 55 ‘minutes. And we then 
had another hearing with Mr. O’Connell, presenting our views at a 
private conference w vith three representatives of our group. 

Mr. Apruzzese. Could I just add a comment to that? 

Senator Morse. Mr. Apruzzese. 

Mr. Apruzzese. It came as a tremendous surprise to those of us 
from New Jersey that the Secretary of Labor was totally ignorant, in 
his own words, totally unaware, of this amendment by Congressman 
Griffin. This goes to the crux of the matter. And if he does not know 
about it, certainly President Eisenhower does not know about it. This 
gives added reason why these proceedings certainly are worthy of 
more time and consideration on the part of this committee. 

Senator Morse, in the remaining couple of minutes that we have, 
could we just address ourselves very briefly to two questions that have 
been asked by two of the Senators ? 

Senator Morse. You can, but I think I ought to make this an official 
record. I have just been advised that the continuation of the hear ing 
has been objected to in the Senate, but I see no reason why we cannot 
receive this now unofficially as a supplemental statement, just like all 
these other statements can be filed. I think you can go ahead be- 
cause I think there is a possibility we may get a reversal of the Senate 
objection shortly. 

So I want the record to show now, in case any procedural] point is 

‘aised later, that we are going to proceed to hear you tempor: wily un- 
officially. But in keeping with the previous ruling of the chairman, 
the parties can file supplemental statements, and ‘what you in effect 
are doing is filing a supplemental] statement in accordance with the 
ruling, 

But the committee itself, at this present second, is not meeting of- 
ficially. But I think we will in a few seconds henceforth. 

Senator Proury. Mr. Chairman, may I ask a question at this 
point, please? 

Senator Morse. Yes. 

Senator Proury. Am I correct in understanding that the proposed 
amendment incorporates the Moore Drydock rules into sts itutory law, 
or would, if enacted / 

Mr. Arrvuzzese. That. is correct. 
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With the Chair’s permission, the two additional outstanding ques- 
tions that we definitely wanted to answer here were posed, one by 
Senator Prouty and one by Senator Morse. 

With regard to the question by Senator Morse, there has been a 
tremendous concern expressed by the members of this subcommittee 
regarding the defense status of our country and missile bases and 
the like. Our understanding of this provision is that it would apply 
in any labor dispute as presently defined in the act which, in our 
opinion, would cover a job even if every contractor was nonunion. 

Getting back to the defense question, however, we noted carefully, 
Senator Morse, that you indicated to Senator Thurmond yesterday 
that perhaps the bulk of the cases over which he was concerned in- 
volved product boycotts. We feel that this language should be con- 
strued to legalize product boycotts. Conceding, however, for the 
purpose of argument, that products boycotts, the status of the law 
with regard to them, would not be changed, this law does give tre- 
mendous powers to building construction trade unions that they do 
not presently have to effectively stop construction of defense facili- 
ties. For example, under the Moore Drydock rules presently in effect 

vicketing could not be held unless the employer with whom the union 

in the dispute, or his employees were at the project, unless it clearly 
defined him and picketing was placed reasonably close to the opera- 
tion involved. 

With this new amendment, we could take a missile base like the one 
in Wyoming presently under construction, and the union would be 
authorized, under this bill, in an organizing effort, to picket that en- 
tire installation whether or not the employer or his employees were 
there, and without regard to the location at which this employer 
would be engaged. It is very conceivable and frequently happens 
that the construction work over which a dispute arises with a particu- 
lar employer with whom a union has a dispute, may not be done until 
months after the work under construction at the time that the union 
calls a strike. 

So that this would give them a — that would tremendously 
affect the defense effort and certainly be much more than we would 
want under the circumstances. 

Senator Morse. Thank you very much. 

Mr. Brrenza. Mr. Chairman, in regard to defense, the importance 
of that, also is your classroom fae rilities throughout the country, and 
your boards of education, your hospitals are certainly vital to the 
continuing of good citizenship in your local areas. And we think 
this is as vital as the defense in keeping with what we are trying 
to do. 

Senator Morsr. Do you have a further statement to make, Mr. 
Apruzzese ¢ 

Mr. Arruzzesr. Just one other question that Senator Prouty raised 
this morning. 

I think it was the third question, Senator Prouty, that you asked of 
Mr. Dunn, counsel for the AGC. That was with regard to whether 
or not picketing would be made lawful by this measure on a project 
where all the employers or employees were nonunion. 

It is our unqualified opinion that this legislation would make that 
picketing lawful because it would be a labor dispute that would fall 
within the definition of labor dispute under present law. 
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And the point of observation we want to make is that, while 
the building trades attempt to argue that the industrial plant with 
whom several unions might bargain can be struck, if there is a dis- 
pute with one of these unions, is not the same as the construction 
union because here the employer involved has control over his labor 
relations. In the construction industry that is not so because the 
general contractor only bargains with a few of the 18 building trades. 
In our own State of New Jersey we bargain collectively with no more 
than five of the building trades. We could not bargain with the 
electricians if we wanted to. We could not bargain with the plumbers 
or pipefitters if we wanted to. We could not hire one of these 
people if we wanted to. 

This is something that has been brought about because of the 
craft pattern. This is something that has been established for years. 
And this whole pattern of employer-employee relationship is one that 
the building trades want, it is one that they wish to perpetuate. 

However, if they wish to perpeutate it, then they cannot complain 
they want rights that other people exercise or other employees, under 
different factual circumstances. 

Senator Morse. I missed a point, Mr. Apruzzese. I think I missed 
a point that you made. 

Why is it that your organization, which, in effect, is in the con- 
struction industry, cannot hire electricians and plumbers and _ plast- 
erers/ I missed that. 

You said you could not hire them if you wanted to. They work 
on your projects ; how do they get there ¢ 

Mr. Apruzzesr. The only way. we can place any of these people in 
these specialty trades on the project is through a subcontractor with 
whom we must contract. They will absolutely refuse to work for us 
if we wanted to hire them directly. In the first imstance, all of our 
employees are union and if we hired people who were nonunion, we 
would be faced with the picket line and other pressures that they can 
bring to bear, lawful and unlawful. In the second instance, because 
these people are not allowed to work for any but the electrical con- 
tractor or the plumbing contractor, if they did so, serious reprisals 
would be visited upon them by their own union. 

Senator Morse. I understand. 

Mr. Brrenza. For the record, Senator Prouty asked Mr. Miller of 
the NAM that question and not Mr. Dunn of the AGC. 

Senator Morse. Yes. While Mr. Miller was testifying, Senator 
Prouty, I think it was, asked him a particular question that escapes 
my memory momentarily, but I happened to see both of you gentlemen 
shaking your heads in the negative and I said then I wanted to give 
you an opportunity to put your point of view on the record. Do you 
recall the incident ? 

Mr. Brienza. Yes, sir; we do. 

Senator Morse. Have you covered it in your testimony ? 

Mr. Brrenza. We could take a lot longer, Senator, but we are trying 
to keep within the limits prescribed to us. 

Senator Morse. I think Senator Prouty is entitled to your point of 
view. Will you raise the point that caused you to indicate that you 
did not agree with the answer that Senator Prouty received, and put 
your statement in the record? Do you recall the question ¢ 
Senator Proury. Was it this last question ¢ 
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Mr. Arruzzese. Excuse me, sir. Were you finished? 

Senator Proury. Where the project was completely nonunion, is 
that the question to which you had reference ? 

Mr. Apruzzese. Well, that also brings out the organizational aspect 
of the construction industry. I mean, organizational, from the stand- 
point of the union attempting to organize nonunion people. 

As has been brought out, the legislation adopted last November, 
gave special privileges to the construction unions. Now it is signifi- 

‘ant in this regard. The legislation now makes legal a prehire agree- 
ment. This was not formerly legal. And this is something that the 
building trades can now use in their organizational efforts. 

Secondly, the new election procedures set forth in the act, where a 
picket line is in evidence, require that an election be ordered forthwith 
but not beyond a 30- day period. Now, this is extremely significant, 
because only in April of this year the NLRB under the new statute, 
has or dered an election in the construction industry. The name of the 

case is the Z’rammell Construction Company case, and I have the cita- 
tion here. It is Zrammell Construction Company and East Tennessee, 
Building and Construction Trades Council, NURB case No. 10-—RC-— 
4521 made public April 2, 1960. Now, this is very significant because 
the building trades have continually ¢ laimed that another reason they 
need this power is that they cannot have elections in the industry, and 
the NLRB has now gone on record authorizing an election in this in- 
dustry, only a couple of months ago, under this new bill. 

Senator Morse. Thank you very much. 

Any further questions ? 

Senator Gotpwater. I have no questions. 

Senator Morse. In accordance with the previous ruling of the chair- 
man, this hearing stands 

Senator Gotpwater. The general contractors were here yesterday 
and they did not get a chance to answer committee questions. 

Senator Morse. Very well, do you want Mr. Dunn back ? 

Senator Gorpwarer. I would ‘like to have Mr. Dunn just for a few 
questions because they are as vitally interested in this as anyone. 


Senator Morsr. Mr. Dunn, we are very glad to have you back. 
Mr. Dunn. Iam glad to be back. 


Mr. Goldwater, I will be very brief. 





FURTHER STATEMENT OF WILLIAM E. DUNN, ASSISTANT EXECU- 
TIVE DIRECTOR, THE ASSOCIATED GENERAL CONTRACTORS OF 
AMERICA, INC.; ACCOMPANIED BY JOHN J. RILEY, NATIONAL 
STAFF, ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC. 


Senator Gotpwarer. Isn’t it probable, Mr. Dunn, that S. 2643 
will work to the detriment of the members of the building trades 
unions even to the point of causing employers to discriminate against 
union men? 

Mr. Dunn. Do I understand the question asked to be whether this 
bill, S. 2643, will possibly result in discrimination against union 
members ? 

Senator Gotpwarer. That is right. 

Mr. Dunn. If that is the question, may I say that it could, for 
this reason: The purpose of the bill might be said to make a job to be 
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of one uniform labor policy, and there are many places in the United 
States where the general contractors are open shop and they would be 
reluctant to employ or use a union subcontractor. Actually it could 
result in putting the union subtrades off the job. 

Senator Gotpwarer. Now, would you comment on testimony that 
compares factories to construction projects / 

Mr. Dunn. There is no comparison because a factory is under the 
control of one owner or proprietor who has a direct relationship with 

each employee. It is as though a general contractor employed all the 
men on the job. There is no direct comparison whatsoever. 

Senator Gotpwarer. Would you give me your opinion of the advice 
of the Labor Department attorney, Mr. Nystrom, that we pass the law 
and wait until we have all the facts in a given case before we attempt 
to define such terms as “joint venturers,” “the site of construction in 
the construction industry,” and so forth ? 

Mr. Dunn. If we followed Mr. Nystrom’s advice, Senator, we 
would be in a very dangerous position because we would not know in 
advance what a construction project is, what is a joint venture, or any 
of the terms in this bill. I read the transcript. I did not hear the 
gentleman testify, but I recall that he would not answer direct ques- 
tions beeause he had to have all the facts before him. I believe that 
we should have better advice as to what this bill is going to do to us. 

Senator Gotpwarer. Now, in Senator Kennedy’s absence, the act- 
ing chairman directed Mr. Merrick of the committee staff to prepare a 
legal memo on the points raised in Mr. Keller’s statement made here 
yesterdi iy. Do you think such a memo, no matter how well written it 
is, could adequately clear up the uncertainties in this bill, or do you 
feel that it may still need some surgery ¢ 

Mr. Dunn. Well, with all due respect to the chairman’s ruling and 
Mr. Merrick’s ability, Senator, I believe that it would take an expres- 
sion of the chairman of this subcommittee, and the committee itself, 
and a few clear amendments to show what the intent of this bill is. 

I can tell you that the chairman of this subcommittee stated in the 
Senate last year that, on the subject of the subcontractor clause, that 
is in section 8(e) that the precise relationship of contractor-subcon- 
tractor was not required. If it is possible, Senator, I would like to 
read that because it shows his intent as to whi at is meant by the rela- 
tionship of contractor and subcontractor. And I want you to know 
- is our feeling that this bill is broad enough to cover separate con- 

sactors and not ¢ ne to the precise relationship of sub and general. 

On September 3, 1959, in reporting the bill of the conference to the 
Senate, Senator ak said, among other things, and he was de- 
scribing the hot cargo provision, sec tion 704(b) : 

Agreements by which a contractor in the construction industry promises not 
to subcontract work on a construction site to a nonunion contractor appear to 
be legal today. They will not be unlawful under section 8(e). The proviso 
is also applicable to all other agreements involving undertakings not to do work 
on a construction project site with other contractors or subcontractors re- 


gardless of the precise relation between them (105 Congressional Record, | 
16415). 


[ have a report of a newspaper account of a speech by Secretary of 


Labor Mitchell appearing in the Daily Pacific Builder in which he 
said : 
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A construction job is clearly a single project even though more than one em- 
ployer and one union are engaged in the work and the law should recognize 
this. 

The language, Senator, is so broad as to throw in together separate 
contractors, independent contractors, and that is not cleared up in 
anything that is in the bill itself today. 

I doubt, in answer to your question, whether any memorandum can 
clear it up because there is no ambiguity, and I believe you could only 
use it for legislative history. And to answer your question, I think 
it will take a little surgery. 

Senator Morse. You think it requires language in the bill ? 

Mr. Dunn. Yes, Senator. 

Senator Gotpwarter. Mr. Chairman, I appreciate your allowing me 
to interrogate Mr. Dunn. I wish we had more time. The questions 
I have asked him are about all that I have now, and I will submit 
the others to him. But I did want to say this in relation to the amend- 
ment that Senator Prouty is offering: I would like very much to 
join him in this because I have identically the same amendment and 
others that approach it. 

I would like to join him, because after having heard Senator Thur- 
mond’s testimony yesterday and having thought about it for the last 
24 hours, my concern for the defense Sand sec urity of our country, 
should this bill become law, has grown to alarming proportions. The 
realization that a tiny handful of men could tie up and delay for long 
periods the construction and operation of an essential missile installa- 
tion employing thousands of workers who have no desire to strike, is 
really a hair-raising prospect. 

Knowing how well the Communists have been able to infiltrate at 
least a few of their members into or ganizations and institutions of 
every kind, I shudder to think of the ‘havoc they could create in our 
national defense program, under the protection of the law, if this bill 
were enacted in its present form. And I wish to reaffirm here now 
that. I will bend every effort to inform the people of the United States 
of the dangers to our national security which lurk in the proposal 
now pending before this subcommittee, and to persuade my colleagues 
in the Congress to prevent it from becoming law. 

Mr. Dunn. We share your concern, Senator. 

Senator Morse. Mr. Dunn, I want to thank you very much for the 
contribution you have made to this hearing. It has been constructive 
and helpful, and I want to assure you that it is going to receive very 
careful consideration by the acting chairman of the subcommittee. 

Mr. Dunn. Mr. Chairman, may I say on behalf of our witness, Mr. 
Keller and myself and my associate, Mr. Riley, we appreciate the 
courtesy afforded by this subcommittee, particularly the acting chair- 
man, 

Thank you. 

IT would like to say that I respect your views, Senator, as a lawyer 
and a professor of law, and I would invite your attention to some lan- 
guage in this bill which I think would only add further confusion 
when it says that the primary dispute must be a lawful one in order 
for the secondary boycott to t ake place. 

I think it will result in NLRB first determining what is a lawful 
primary dispute in order to find out if a secondary strike is unlawful. 
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The main dispute would have to be determined to be unlawful— 
even a jurisdictional dispute, Senator—would have to be determined 
to be unlawful, before we could go ahead and decide whether we have 
secondary boycotts or not. 

Thank you very much. 

Senator Morse. I want to thank the witness very much. 

I want the record to show that the Senate has removed its objection 
to the meeting of this subcommittee beyond 11 o’clock. 

And I want to thank Senator Goldwater very much for his assist- 
ance in regard to that matter. 

I also want to si ay to Senator Goldwater, and Senator Prouty, that 
I appreciate very much the courtesies you have extended to me in my 
role as acting chairman, and the cooperation that has been extended 
to me. I respect every position you have taken within your rights 
under the rules of the Senate and I want you to know that if I were 
in oe same position, I would probably be doing the same thing. 

I always appreciate the professional attitude that you extend to me 
and my work in this committee, and in this particular instance, my 
work as acting chairman. 

I thank you very much. 

Senator Provry. Mr. Chairman, before we adjourn, may I just say 
I am very happy to have Senator Goldwater and any other member 
of the committee, join me in the amendment which I propose. 

Senator Morse. In accordance with the previous ruling of the 
chairman, this hearing is permanently adjourned, subject to the right 
to file supplemental statements. 

(Thereupon, at 1:30 a.m., the hearing was permanently adjourned.) 





APPENDIX 


PREPARED STATEMENT OF RopNEY M. LocKwoop, NATIONAL ASSOCIATION OF HOME 
BUILDERS 


Mr. Chairman and members of the subcommittee, my name is Rodney M. 
Lockwood, and I am a homebuilder in Detroit, Mich. I represent today the 
National Association of Home Builders which is a trade association represent- 
ing over 44,000 members of the United States through its 342 affiliated home- 
builders associations. It is estimated that NAHB builder members produce 
more than three-fourths of the single family homes constructed each year in 
this country. This industry has constructed over 13 million single family 
homes since the termination of World War IT. 

In completing this large volume of construction, the homebuilding industry 
has been responsible for the employment of many hundreds of thousands of 
building tradesmen each year. We estimate that as an average at least 1 
man-year of onsite labor and approximately 1144 man-years of offsite labor is 
required in the construction of a single unit each year. Thus, in the past year 
of 1959 the construction of 1.3 million privately owned single family homes 
produced by the homebuilding industry has meant that more than 1.3 million 
men were engaged in onsite labor in the construction of these homes and almost 
2 million in offsite labor. This volume of construction amounted to 36 percent 
of the total of all new construction accounted for during the year. All other 
types of public and private building construction accounted for only 28 percent 
of the total; public utilities construction accounted for only 11 percent; high- 
ways accounted for only 12 percent; and all other types of new construction 
accounted for only 13 percent of the total. 

These figures, moreover, cover only new construction. In addition to the 
18.1 billion spent on new homebuilding last year, there was more than 4.5 
billion spent in the home fix-up market. 


THE HOMEBUILDING SEGMENT OF CONSTRUCTION 


As indicated above, the homebuilding industry is the largest single segment 
in the construction industry and thus the largest single employer of manpower 
in this industry. The typical homebuilder, however, is a small businessman, 
for we have estimated that over 75 percent of our builder members build 50 
homes a year or less, thus accounting for an average work force of 50 men or 
less for onsite labor. The conclusion to be drawn from this picture, therefore, 
is that the largest single segment of the construction industry is composed of a 
large group of small volume employers. 

A vast number of the homes built each year are constructed under collective 
bargaining agreements in existence between local homebuilder associations and 
building trades unions. In all areas of the country where collective bargaining 
agreements exist between homebuilders and the building trades they are the 
products of multiemployer association bargaining with the appropriate build- 
ing trade or building trades council. It rarely is the case that a homebuilder 
negotiates an individual contract with a building trades union for the wages, 
hours, and working conditions of his employees. 

Collective bargaining contracts in the homebuilding industry, therefore. 
are those involved in multiemployer association bargaining on a local bases by 
the homebuilders associations composed of a large number of small volume 
builders in the construction industry. Because of the nature of the home 
builders’ operations, therefore, we would like to comment upon several recom- 
mendations for labor legislation revision pending before the committee which 
vitally affect home buyers as well as the homebuilding industry, the homebuilder 
as an individual employer, and his employees. 
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Zuilding operations are affected by many conditions totally unrelated, but 
any combination of which vitally affects the ability of the builder to meet the 
housing demands of this country. These diverse factors include climate, 
finance conditions, construction techniques, material supplies, transportation 
policies, general economic conditions in the country, and, of course, labor rela- 
tions. These various factors are in constant evolution and the shifting or any 
combination of these factors continually affects homebuilding operations. 

It is important to this industry, therefore, that a proper balance be main- 
tained in the labor relations field and in all the legislative and regulatory policies 
of the Federal Government in this field so that the industry itself may move 
ahead to produce the housing that is so vitally needed in this country. It is with 
this principle in mind that we address ourselves to the legislation pending be- 
fore this committee. 


COMMON SITUS PICKETING 


The question of secondary beycotts in our industry is frequently linked with 
the question of picketing at the construction site. It is contended by some that 
the secondary boycott prohibition prevents any picketing by construction unions. 
However, it is clearly established under the Taft-Hartley Act that a union has 
the right to picket an employer with which it has a direct dispute. We believe 
that the act is clear that a union may not picket other employers with whom 
the union has no direct dispute whether they are at the same general construc- 
tion site, an industrial plant, or elsewhere, if the purpose of such picketing is to 
bring pressure on the employees of the secondary employer. 

The distinction between the free-speech aspects of picketing and the eco- 
nomic coercion of secondary boycotts was clearly outlined in the Denver Building 
and Construction case in 1951.’ In that case a general contractor for the con- 
struction of a building in Denver, Colo., awarded a subcontract for electrical 
work to a firm which for 20 years had employed nonunion workmen on construc- 
tion work in that city. The employees of this subcontractor were the only non- 
union workmen on the project. The employees of the general contractor ani 
the other subcontractors were members of the unions affiliated with the Denver 
Building Trades & Construction Council. 

A union representative notified the nonunion subcontractor that he did not see 
how the job could progress with the nonunion subcontractors’ men on it. Sub- 
sequently the Building Trades Council placed a picket on the job stating that the 
job was “unfair.” Charges were filed with the National Labor Relations Board, 
a complaint issued, and an injunction against the picketing was obtained. 

The U.S. Supreme Court upheld the injunction. The basis of the Court’s 
decision was a finding of the National Labor Relations Board that an object, if 
not the only object, of what transpired with respect to the general contractor 
was to force or require him to cease doing business with the subcontractor and 
was to force the contractor to terminate the subcontract. 

It is interesting to note that the Court found that section S8(c) of the Taft- 
Hartley Act, safeguarding freedom of speech, had no significant application to 
the picket’s placard in this case. The Court stated: “Section 8(c) does not apply 
to a mere signal from the union to its members or to the members of its affiliated 
unions to engage in an unfair labor practice such as a strike prescribed by the 
secondary boycott sections of the act. The placard,” the Court said, “was merely 
a signal tantamount to a direction to strike.” 

Here is the crucial issue in secondary boycotts for organizational purposes 
or secondary boycotts at the construction site over wages, hours, and working 
conditions arising under a collective bargaining agreement. Certainly a labor 
organization has a right to strike and picket its primary employer. Section 
8(c) of the act protects its free-speech aspects of that right to strike its primary 
employer. This section protects the expression of “any views, arguments, and 
opinion.” 

What is now prevented and should continue to be prevented is the legalization 
of methods, such as the secondary boycott, to extent the labor dispute with the 
primary employer to neutral employers and neutral employees who have nothing 
to do with the dispute and over which they have no control, thereby depriving 
them and the public of stable collective bargaining relationships, business rela 
tionships and working conditions, which serve the best interests of our whole 
economy. 


1 Building & Construction Trades Council, 1951, 341 U.S. 675, 71 St. Ct. 943. 
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For exumple, it is contended that the exemption would not extend to picketing 
over a product which one trade refused to handle at the construction site because 
of a dispute at the manufacturing plant between a building trades union and an 
industrial union because such a strike is not over working conditions. It is the 
strongest opinion of the homebuilding industry that this position is in error. It 
has been the experience of builders in this industry that the phrase “wages, hours, 
and working conditions” includes any problem whatsoever causing concern to 
those building tradesmen at the construction site, whether it has origin at the 
site in the first instance or off the site. The term “wages, hours, and working 
conditions” is so all-inclusive that it provides no limitation whatsoever. 

Further, the question of whether the refusal to use prefabricated materials 
on the jobsite may be prohibited by section 8(e) of the act is under litigation at 
the present time. 

It has also been stated that secondary boycotts have been used in the construc- 
tion industry primarily for the organizational or recognition purposes. This also 
we feel is without basis in fact. The threat of a secondary boycott or the sec- 
ondary boycott itself is more often used to enforce an untold number of re- 
strictive practices or featherbedding conditions. These principally concern the 
use of various types of materials, the prohibition of certain restrictive work prac- 
tices, the use of prefabricated components, the use of preassembled units, union- 
label products, and a host of other practices. It is our contention that the need 
for the present secondary boycott provisions of the act are equally as necessary 
in union shop areas as in open shop areas. 

It is being contended that in the building and construction industry it is diffi- 
cult to conduct representation elections and that therefore this legal safeguard 
to the rights of working men and women should be abandoned. Contrary to this 
claim, however, the holding of such elections is not impractical. As a matter of 
fact, representation elections have been held, and are being held, in this industry 
by the NLRB. Although areawide elections have not yet been successfully held 
in the construction industry, on-the-job elections are being held all the time. 

In 1958, for example, 42 such elections were held in the construction industry 
and in 1959, 112. About the only real difficulty in holding elections in this indus- 
try lies within the control of the trades unions themselves; that is, the ironing 
out of jurisdictional disputes between trades. But even this is not a consequen- 
tial problem as a practical matter. Actually, the holding of elections in this 
industry is no more difficult than in any other industry. Elections are being 
held all the time in the maritime and canning industries which are much more 
seasonable in nature than the construction industry. 

The problem of a workable representation procedure has been claimed to jus- 
tify proposals to revise Taft-Hartley so as to allow secondary boycotts at the 
construction site. 

But to allow the secondary boycott at the construction site in order to provide 
a method for the building trades to organize construction workers is to legalize 
a form of economic coercion whereby one employer applies economic pressure 
on another employer to force the second employer’s employees to join a union. 
Under section 8(a)(3) of the act he is prohibited from coercing his own em- 
ployees in this manner. This method of organization ignores the fundamental 
concept underlying the trade union movement and that is the freedom of a 
group of employees to decide for themselves what, if any, union they want to 
join. 

PICKETING AT THE CONSTRUCTION SITE ALREADY LEGAL 


The National Labor Relations Board has clearly explained how picketing at 
a common situs, such as a construction site, may be lawfully conducted. Certain 
safeguards have been established by the NLRB to assure that the purpose of 
the picketing is to exercise free expression in a labor dispute with the primary 
employer rather than to impose economic pressure on the primary employer 
through neutral persons. These safeguards are as follows: 

1. Picketing must be limited to times when the primary company’s employees 
are actually present at the common site. 

2. Picketing must be limited to places reasonably close to the operations of the 
primary employer’s workers. 

3. The pickets must show clearly that their dispute is with the primary 
employer alone. 

4. The primary employer’s workers must be engaged in the company’s normal 
business. 
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The case for lawful picketing at the construction site has been well stated in an 
article by H. S. Thatcher, general counsel of the Painters, Decorators & Paper- 
hangers Union, in the Painter and Decorator, in May 1958. 

“In connection with any picketing of a painting contractor who is engaged 
in work at some construction job or construction site where other crafts are 
also employed, it might be well at this point to review the procedure which 
should be followed in order to make that picketing legal under Taft-Hartley. 
As has been indicated in other articles appearing in this journal, the National 
Labor Relations Board has been very strict in limiting or outlawing picketing 
which is earried on at a so-called common situs of employment, that is, at a 
place where other neutral employers in addition to the primary employer with 
whom the labor dispute exists are also engaged at work, which is true of most 
construction jobs. In recent months the Board has added a number of refine- 
ments to the limitation which it has placed upon this type of picketing, so if 
might be appropriate at this time to outline the present so-called common situs 
picketing requirements. If the following procedure is closely followed, unions 
can be reasonably assured that any picketing conducted against a painting con- 
tractor with whom a dispute exists at a jobsite where other crafts are also 
engaged in work will be legal under Taft-Hartley, assuming, of course, that 
there exists a legitimate primary labor dispute against the painting contractor 
in question, such as a dispute over wages, hours, working conditions, contract 
for renewal, or the like.” (“The Local 1010 Labor Board Case and the Current 
Law on Construction Site Picketing’—By Herbert 8S. Thatcher, General 
Counsel.) 

It is important, then, in discussing picketing at the construction site and sec- 
ondary boycotts and in analyzing the problems involved to understand that the 
free speech aspects of picketing are not proscribed by the secondary boycott pro- 
visions of Taft-Hartley. What is proscribed is any attempt to use economic 
pressure on neutral persons to the dispute. The central question, therefore, is 
the protection of the public interest, even though in labor disputes which grow 
out of the employer-employee relationship. 

The fundamental principle underlying the passage of the Wagner Act and the 
Taft-Hartley Act was the protection of rights of employees to express their de- 
sire for a particular collective bargaining representation, or for none. 

The secondary boycott as a method of organization means coercion upon an 
employer by another employer to force him to compel his employees to join a 
union, or to refrain from handling certain materials and does not make use of 
the framework for determining the will of the majority, provided in the act, 
thus negating the fundamental principle of the act. 

Organization through economic coercion on employers, which would force 
them to require their employees to join a union is really not the long-range 
solution to this problem. We feel that it is very important in this regard to 
distinquish between persuasion through the exercise of free speech and persua- 
sion through coercion of neutral employers and employees. It is a denial of 
the right of free speech and of the right to self-organization to introduce a 
method wherein a group of employees may be forced to join a collective bar- 
gaining agent against their will, due to economic coercion brought upon their 
employer by another employer. 













































ANTITRUST ASPECTS 





OF BOYCOTTS 





There is another aspect of secondary boycotts at the construction site which 
we have not yet explored in our testimony. I would like to draw your atten- 
tion to the extremely serious problem concerning the antitrust aspects of sec- 
ondary boycotts at the construction site Where more than one employer and his 
employees are at work. 

This is a particularly pertinent consideration for this committee to consider 
because the language of the pending amendment would further confuse congres- 
sional policy in this area. 

This particular problem which is implicit in the legal ramifications of second- 
ary boycotts at the construction site has received the attention of many of 
those concerned with construction site problems over a long period of years. 
This interest precedes the passage of the Taft-Hartley Act and, indeed, relates 
back to the early cases concerning labor-management relations. 

The antitrust impact of the Norris-LaGuardia Act, which provides for the 
exemption from the Sherman Act for labor organizations, was first construed 
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by the Supreme Court in U.S. v. Hutcheson in 1941.2 That case involved a 
strike by one union against an employer who had assigned work to a competing 
union’s members. The Court held that this conduct was not subject to the 
Sherman Act because of the passage of the Norris-LaGuardia Act. As a result, 
the Court stated that all union self-help conduct specified in the Clayton Act, 
as well as the Norris-LaGuardia Act, was now free from any sanctions under 
the Sherman Act. 

The basis of the Hutcheson decision, as stated therein, was limited to “where 
a union acts in its own self-interest and does not combine with nonlabor groups.” 
The Hutcheson case then treated union pressure which fell short of coercing 
employer participation. This very important distinction was brought out several 
years later in Allen-Bradley Co. v. Local No. 3* which involved a union-employer 
scheme. 

In that case, local No. 3, composed of electrical workers in the New York 
area, agreed with contractors to purchase equipment from none but local manu- 
facturers who also had closed-shop agreements with local No. 3 and with manu- 
facturers to confine their New York City sales to contractors employing the 
local’s members. The court found that these contracts were “but one element 
in a far larger program in which contractors and manufacturers united to 
monopolize all the business in New York City.” This fact distinguished Allen- 
Bradley from the Hutcheson case and therefore subjected local No. 3 to the 
Sherman Act. 

It is very important to note, however, that even where there is no connivance 
between employer and union, where the activity involved both aims at suppress- 
ing commercial competition or at fixing prices, antitrust proceedings may not 
be foreclosed. 

In the Hawaiian Tuna Packers Case v. Local No. 150* demanded that the 
eanners contract to buy a season’s catch at fixed rates per pound. Upon the 
canners refusal to do so the union cut off its supply and agreed with other 
fishermen in competing waters to boycott the canner. The court held that a 
demand to fix prices made by a combination of crewmen and owner crewmen 
brought the case within Allen-Bradley. 


LABOR-MANAGEMENT RELATIONS ACT OF 1947 


With these court decisions decided prior to the passage of Taft-Hartley, the 
Congress in 1947 considered amendments to the National Labor Relations Act. 
In that year the bill as passed by the House contained a provision amending 
the Clayton Act. The conference committee report® noted that the House pro- 
vision to amend the Clayton Act would have “withdrawn the exemption of labor 
organizations under the antitrust laws when such organization engaged in com- 
bination or conspiracy in restraint of commerce where one of the purposes or 
a necessary effect of the combination or conspiracy was to join or combine with 
any person to fix prices, allocate costs, restrict production, distribution, or com- 
petition, or impose restrictions or conditions, upon the purchase, sale, or use of 
any product, material, machine, or equipment, or to engage in any unlawful 
concerted activity.” The conference report explained the omission of this pro- 
vision from the final bill as enacted by stating “since the matters dealt with in 
this section have to a large measure been effectuated through the use of boy- 
cotts, and since the conference agreement contains effective provisions directly 
dealing with boycotts themselves.” This reference to the boycott sections, of 
course, is the one law under consideration by this committee; that is, section 
8(B) (4). 

This action is of vital significance to our discussion today, for in its con- 
sideration of the Taft-Hartley Act in 1947 the House of Representatives equated 
the enactment of the secondary boycott section of the act with the repeal of 
the antitrust exemption where secondary boycotts, as indicated above, were 
involved. 

This area of activities is vital to the homebuilding industry. Our NAHB 
Research Institute, with a staff of 10 people, has engaged in homebuilding re- 
search over the past 10 years. I would like to submit for examination by the 
committee an example of this research outlined in a pamphlet entitled “NAHB 
Research House.” 


2312 U.S. 219 (1941). 
8325 v. 767 (1945). 
472 F. Supp. 562 (D. Hawaii 1947). 

593 Congressional Record, p. 6380 (1947). 
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Our research activities in collaboration with universities, colleges, private 
foundations, and manufacturers convinces us that a revolution in homebuilding 
is currently before us. In the next 10 years we will witness more new materials 
new methods of construction, and new building techniques than this industry 
has seen in our entire history. 

In the pamphlet which I have given you there is contained a description of a 
research house which is now in production. This house is based upon a plastic 
foam core panel which has been approved by the FHA as a bearing wall. I 
expect that in the near future we will see this plastic foam core panel being 
produced with prefabricated plumbing trees, and electrical cores molded into 
this panel. 

This is but one of a series of amazing new materials which are ready to be 
used in the housing field. Plastic pipe is another new material which can be 
joined together with solvent and thus do away with the lengthy and costly 
joiner work at the site. 

Here, then, is the critical area when we discuss boycotts. I am not discussing 
now legitimate union objectives of organizing, but those activities which are 
wholely within the area of commercial competition. To approve secondary boy- 
ecotts at the construction site is to license economic coercion on neutral employers 
and employees in labor disputes arising out of new and revolutionary materials 
and products which will allow the homebuilding industry to bring more and 
better homes, at lower costs, to the American public. 


ATTORNEY GENERAL’S RECOMMENDATIONS 


I would like to recommend to your study, therefore, the recommendation made 
by the Attorney General's National Committee To Study Anti-Trust Laws, 1955, 
how antitrust policy is affected by boycotts and boycott legislation. In doing 
so it noted that none of its conclusions or regulations implied any change in 
labor’s freedom under the antitrust laws to act in concert in order to promote 
union organization or bargain collectively over wages, hours, or other employ- 
ment conditions. It went on to say that “some unions have engaged in some 
practices aimed directly at commercial market restraints by fixing the kind or 
amount of products which may be sold in any area or their market price.” Such 
activities, the report stated, “run counter to our national antitrust policy.” 

It noted that the “means for carrying them out may be enjoined by the Labor- 
Management Relations Act whose enforcement is dependent on receipt of formal 
complaints. Moreover, such union activities are now subject to antitrust cover- 
age to some extent. As a practical matter, these union restrictions usually gain 
commercial significance to the extent that there is employer participation either 
voluntary or coerced.” It emphasized that where the concession demanded from 
an employer as prerequisite to ceasing coercive action against him is partici- 
pation in or submission to such a scheme for market control or commercial 
restraints, this union conduct should be prohibited by statute. “Furthermore,” 
it said, “prohibitions under this statute should be subject to Government action 
on its own initiative without formal complaints from others.” “A coerced em- 
ployer,” it noted, “might find it advantageous to acquiesce rather than complain. 
Thus, where the Government is dependent upon formal complaints of others to 
initiate action, some wrong to the public interest might go uncorrected.” 

As pointed out by the Attorney General’s committee, commercial restraints 
by unions may be vulnerable to antitrust proceedings where the union activity 
is not in the course of a labor dispute as defined by the Norris-LaGuardia Act. 
In interpreting this statute the Supreme Court has recognized “its responsibility 
to try to reconcile’ congressional policies. It stated that “the one seeks to pre- 
serve a competitive business economy in the public interest; the other to pre- 
serve the rights of labor to organize to better its conditions through an agency 
of collective bargaining. Thus, it is the Court’s task to determine how far 
Congress intended activities under one of these policies to neutralize the results 
envisioned by the other.” 

The distinction between legitimate labor activities at the construction site 
and those which are contrary to public policy has been well defined by the 
courts and the NLRB. To enact the amendment proposed in 8. 2648 would 
place this subject matter in a state of confusion. 

In summary then, the very subject which we are discussing today has received 
eareful and serious study over a long period of years. It is our firm conviction 
that we should not confine our study of this problem merely to the problems 
involved in the employer-employee relationship at the construction site, but 
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should broaden it to include consideration of the public interest in any labor- 
management dispute that might arise at the construction site. In assessing the 
public interest at such a time it is imperative then to consider the rights and 
actions of neutrals at the site and of the public at large; that is, both neutral 
employers, neutral employees, and the general public. 

To allow boycotts now prohibited by the act to be conducted without restraint 
at the construction site not only denies the respect of the right of neutral per- 
sons, aS well as the general public, but also removes those provisions necessary 
for curbing union actvities aimed directly at suppressing commercial competi- 
tion. 

This amendment would cause a setback of many years of progress that we 
are making through research in preventing application and use of new methods 
and materials under the guise of legitimate labor activities. 


PREPARED STATEMENT OF NATIONAL METAL TRADES ASSOCIATION 


The National Metal Trades Association, with headquarters in Chicago, IIL, 
is an organization of small- and medium-size employers engaged in the manu- 
facturing business. The field of labor-management relations has been one of 
the major interests of the association, and this explains our concern with 8. 
2643 and similar bills now before the Senate Subcommittee on Labor. 

The proposals contained in S. 2643 would amend the present law’s prohibi- 
tions against secondary boycotts to permit certain strike and picketing acivities 
at construction sites. This would be done by adding the following proviso to 
the end of section 8(b) (4) of the National Labor Relations Act: 

“* * * ‘Provided further, That nothing contained in clause (B) of this para- 
graph (4) shall be construed to make unlawful, where not otherwise unlawful, 
any strike or refusal to perform services at the site of the construction, altera- 
tion, painting, or repair of a building, structure, or other work and directed at 
any of several employers who are in the construction industry and are jointly 
engaged as joint venturers or in the relationship of contractors and subcon- 
tractors in such construction, alteration, painting, or repair at such site, and 
there is a labor dispute, not unlawful under this Act or in violation of an exist- 
ing collective-bargaining contract, relating to the wages, hours, or other working 
conditions of employees employed at such site by any of such employers.’ ” 

NMTA is opposed to the enactment of this proviso authorizing what is com- 
monly referred to as “common situs picketing.” In allowing the secondary 
boycott to be used in situations uncertainly described by the language of this 
bill, there is no foreseeable limit to the ways in which building trades unions 
could use this coercive weapon. This special-privilege legislation not only 
favors building trades unions over all other labor organizations, but it makes 
serious inroads into Federal labor laws designed to safeguard the rights of em- 
ployees, employers, and the public. The treatment of these points below more 
fully details NMTA’s reasons for urging the defeat of S. 2643. 


THREAT TO EMPLOYEE RIGHTS 


The proposed bill makes lawful for the building and construction industry 
some of the very same practices Congress sought to prohibit by enactment of 
the Taft-Hartley Act in 1947 and the Landrum-Griffin Act last year. The ex- 
tensive congressional investigations leading to nassage of both of these laws 
detailed clearly how the rights of innocent employees and employers alike were 
threatened and abused by irresponsible and intended wielding of this secondary- 
boycott weapon. Still fresh in mind are the hearings before the special McClel- 
lan subcommittee which revealed how employees were involuntarily brought 
under the yoke of union domination by the use of such weapons. This is why 
it is now difficult to understand the proposed reversal in congressional policy 
to legalize secondary boycotts for the building and construction industry. 

In addition to secondary boycotts, S. 2643 permits building trades unions to 
engage in any type of activity coming within the broad term “any strike or 
refusal to perform services.” License to engage in such broadly defined activities 
makes a sham of the rights and protections guaranteed to employees by section 7 
of the Taft-Hartley Act. Union employees under this bill’s provisions can be 
forced to switch their affiliation to unwanted unions. Nearly every worker at 
a site of construction can be deprived of his rights to join or not to join a labor 
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organization, The right of employees to self-organize and to form their own 
unions would be equally restricted. In authorizing the use of secondary boy- 
cotts and other activities, large established unions are given the power to cur- 
tail and suppress the formation and growth of small local unions. The proposed 
bill not only threatens these important employee rights and protections but 
also disregards the safeguards given to innocent employers under present law. 


THREAT TO EMPLOYER RIGHTS 


The proposed legislation is said to be designed to reverse the law protecting 
neutral employers developed under the Supreme Court’s ruling in NZRB y. 
Denver Building and Construction Trade Council (341 U.S. 675 (1951)). Con- 
gress expressly approved this law in the conference report (H. Rept. 1147, 86th 
Cong., 1st sess., p. 39 (1939) ) accompanying the recent enactment of the Lan- 
drum-Griffin Act. The Denver Building Trades case dealt with a secondary boy- 
cott and picketing problem that is typical in the construction industry. In this 
ease a construction project was shut down by picketing in an attempt to force 
the nonunionized electrical subcontractor working on this project to employ union 
help. The Supreme Court branded such union activity as unlawful in holding: 

“We agree with the Board also in its conclusion that the fact that the con- 
tractor and subcontractor were engaged in the same construction project, and 
that the contractor had some supervision over the subcontractor’s work, did 
not eliminate the status of each as an independent contractor or make the em- 
ployees of one the employees of the other. The business relationship between 
independent contractors is too well established in the law to be overridden with- 
out clear language doing so” (p. 689). 

Compare the language of this opinion, then, with the authority given by S. 2648 
to building trades unions to ignore these legal rights and safeguards. The pro- 
posed bill permits the independent status of subcontractors engaged on the proj- 
ect to be disregarded for almost any reason that could be fitted under the bill’s 
broad provisions. In this we see an effective means for barring from work on a 
construction project nonunion workmen as well as employees who are members 
of another union. 

Under the provisions of the bill proposed, so long as a lawful strike or other 
union pressure is ostensibly “directed” at any one of several construction con- 
tractors, subcontractors, or joint venturers engaged on the same project, the 
rights and interests of innocent parties are totally ignored. Thus, we see that 
neutral employers may lose even the limited protection given to them by present 
law. And totally unrelated neutral employers who may be furnishing materials, 
tools, equipment, or other supplies to the construction location would be sub- 
jected to the pressure of the local dispute. The bill’s broad provisions, more- 
over, would also enable union activity at construction sites to effectively bar the 
delivery and receipt of products and materials essential for use on the project. 


THREAT TO THE 






PUBLIC 


What the proposed law in no way considers is the effect such legislation will 
have on the public interest. One of the fundamental reasons underlying enact- 
ment of the Taft-Hartley Act was to protect the rights of the public in connec- 
tion with labor disputes. Set out in section 1(b) of that act is this declaration 
of policy—parties to a labor dispute must, “above all, recognize under law that 
neither party has any right in its relations with any other to engage in acts or 
practices which jeopardize the public health, safety, or interest.” 

In giving building trades unions the secondary boycott weanon, S. 2643 com- 
pletely disregards these protections for the rights of the public. The broadly 
worded language of the bill permitting the shutdown of construction projects 
would extend to public as well as private buildings, highways, airports, drainage 
systems and similar types of construction work. The public interest in such 
projects cannot and should not be equated to the interest of one local union 
which can completely tie up and suspend work on such construction. The pro- 
posed bill makes no provision for shielding the innocent public from the direct 
and indirect effects of such common situs picketing. 





THREAT 





TO OTHER LABOR ORGANIZATIONS 


Sponsors of 8S. 2643 justify the proposed legislation as essential to give build- 
ing trades unions the same rights to engage in primary strikes that are enjoyed 
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by all other unions. In this the specious argument is made that if entire 
factory operations can be shut down by picketing so should the entire construc- 
tion site. Such analogy cannot be made because of marked differences between 
these two types of operations. In a factory or plant there is usually one em- 
ployer whose employees are or may be represented by one union. On the 
construction project there may be anywhere from 1 to 20 unions representing 
employees of different contractors, subcontractors, materialmen, etc., engaged in 
work on that project. It was this relationship of numerous unions and em- 
ployers working on the same project that gave rise to the doctrine of the 
Denver Building Trades case. 

In addition, construction unions have under the Denver Building Trades 
doctrine the special privilege of picketing primary employers even though the 
strike may, within limits, involve neutral employers. Thus, what the building 
trades unions are really seeking by the proposed bill is not the same but a 
different and favored treatment under the laws applying to all labor organiza- 
tions. 

By authorizing the building trades unions to use the secondary boycott 
weapon, the power of construction unions in unjustly favored and enhanced 
over every other union in the country. Small independent unions would be 
permitted to continue at the sufferance of the large construction union with the 
secondary boycott powers. It would permit construction unions to extend their 
power into industrial plants on the pretense of a labor dispute over some con- 
struction or repair that may be made on the factory site. This would bring 
the innocent employer squarely into the middle of union jurisdictional fights. 
There is, in our judgment, no discernible reason or justification for applying 
to building trades unions a set of labor practice standards completely different 
from those now applied to nearly every other American union. 


CONCLUSION 


It has been pointed out how secondary boycotts and other union activities 
legalized by S. 2643 would unfairly infringe on the rights of employees, em- 
ployers, and the public. The broad language of this bill will encourage labor 
unrest and controversy in and far beyond the building and construction indus- 
try. It has also been shown how this is not legislation of equality, but special- 
privilege legislation favoring building trades unions over nearly all other labor 


organizations. It is for these reasons that NMTA vigorously opposes the 
enactment of S. 26438. 


[From the Practical Builder, June 1960} 


SUPPLEMENTAL STATEMENT OF THE ASSOCIATED GENERAL CONTRACTOR, INC. 


Congressmen are now weighing two bills of high importance to the industry. 
Here’s what’s at stake: 


LEGALIZING SECONDARY BOYCOTTS OF CONCERN TO BUILDERS 


Legislation which would legalize secondary boycotts by building trades unions 
may soon reach the floor of the House of Representatives and perhaps, the 
Senate, according to Washington insiders. Already organized groups in the 
building industry, alert to the implications of such legislation, have launched 
concerted drives in opposition to the proposed bills, H.R. 9070 (and others) in 
the House and 8S. 2645 in the Senate. 

A secondary boycott is generally recognized as a local union activity which 
utilizes a dispute with one builder, subcontractor, or supplier to justify picketing 
and work stoppage with another. Often. the mere threat of secondary boycott 
has been sufficient to coerce neutral or secondary employers and employees. 
Issue goes back 


The issue goes back to the hectic days of 1947 when Congress passed the Taft- 
Hartley Act feeling that, among other things, it would outlaw secondary boy- 
cotts by protecting neutral employers and employees from harassment by a 
union with whom they had no dispute. 

But the Taft-Hartley provisions proved difficult to enforce and have given 


rise to numerous cases before the National Labor Relations Board and the 
courts. 
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The companion bills now in committee consist of amendments to Taft-Hartley 
which permit building trades unions to make use of so-called common picketing 
covering an entire construction project, nullifying NLRB rulings and court 
decisions which now limit such picketing. 

The common site picketing problem has not been limited to the field of con- 
struction. Basic NLRB rulings still in effect, permitting common. site picketing 
under certain conditions, were established in the much-cited Moore Drydock 
ease in 1950. NLRB then said that such picketing is permitted when these 
conditions hold: 

(1) The picketing is strictly limited to times when the site of the dispute 
is located on the secondary employer's premises. 

(2) At the time of picketing, the primary employer is engaged in normal 
business at the site. 

(3) The picketing is limited to places reasonably close to the location of the 
site. 

(4) The picketing discloses clearly that the dispute is with the primary 
employer. 

Then, in 1953, the NLRB added another qualification : 

(5) If the primary employer has a place of business in the area that can 
be picketed, the union must confine its picketing to that location so as not to 
involve neutral secondary employers. 

The U.S. court of appeals affirmed this last provision in 1955. But later that 
same year the same court said such a rule by NLRB was too rigid and declined 
to affirm an NLRB decision prohibiting teamsters from picketing ready-mix 
trucks when they stopped at a construction project. 


Limits picketing 


With respect to building construction, the above rules presumably would 
mean that at a construction project, where numerous contractors, subcontractors, 
or suppliers are working, pickets are permitted but must carry signs showing 
the specific employer with whom they have a dispute. Also, they must limit their 
picketing to times when that employer or his employees are working on the 
project and to a location at a job entrance nearest to that work. 


Unions claim hardship 


Building trades unions contend that they need special legislative privileges 
because their problems are unique. They have long contended that the Taft- 
Hartley secondary boycott ban works a hardship against construction union 
members by forcing them to cross picket lines. In addition, they say, it is 
difficult in the building trades to win union recognition and build membership 
because there are constantly shifting labor forces, with workmen moving from 
job to job and from one employer to another. 

These arguments carried weight with Congress in the enactment of the 
Landrum-Griffin Act which gave the building trades certain privileges: 

(a) Nonunion construction employees hired where a compulsory union contract 
exists must join the union in 7 days instead of the 30-day requirement under 
the generai law. 


(b) Permission was given for a construction union to negotiate prehire 
contracts. 

(c) Provisions required employers to bargain over the establishment of job 
criteria which could make it difficult for nonunion workmen to qualify. 

(d@) Permission was given for construction unions to ask for hot cargo sec- 
ondary boycott clauses. 

Builder and contractor leaders disagree with the contention that secondary 
boycotts have been used in construction primarily for organizational or recogni- 
tion purposes. They say such boycotts or the threat of them are used more often 
as the basis for enforcing a broad variety of “unfair practices and working con- 
ditions,” for prohibiting broad use of newer materials or techniques. 

Weighing the secondary boycott arguments and contentions is not a simple 
job. Giving thoughtful consideration to the many possible implications involved 
in the proposed legislation, it appears that both supporters and opponents of the 
bills have neglected, thus far, to take into account several highly important de- 
velopments in the building industry that have occurred just within the past 2 or 
3 years: 

(1) There has been a tremendous surge forward technologically, due to broad- 
ened and intensified research programs which are producing a rapidly growing 
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array of new kinds of materials or building products, new combinations of ma- 
terials and new subassemblies or components. 

(2) There has been a considerable trend among builder-contractor groups to 
establish continuing labor relations programs through informal meetings, confer- 
ences, and discussions with local labor officials. 

(3) There exists an accelerating movement on the part of building trades 
unions, local and international, toward developing a progressive and healthy 
attitude in many directions * * * the acceptance of new tools and methods, the 
improvement of apprentice-training, the inclination to join with other groups in 
programs that may range from charity drives to the promotion of new homes as 
the best buy for consumers’ dollars, and the investment of pension and welfare 
funds in new buildings or new home mortgages. 

(4) There is developing a broadly increasing stability in nearly all branches of 
the building construction business as more and more contractors, subcontractors, 
and suppliers become better managers, maintain operations on a year-around 
basis, and are able to eliminate or minimize the old traditional boom-or-bust 
eycles of building—which cycles were at the root of many of the demands of 
labor. 

The foregoing are important developments. They indicate that labor and 
management in building construction have finally begun to walk nearly the 
same road to progress needed by the entire industry in meeting the challenge of 
the 1960's and 1970's. 

So with regard to H.R. 9070 and S. 2648, these observations appear to be in 
order : 

The bills have deep implications and potential danger. They shouldn’t be 
rushed. They need careful attention. 

Broad use of common site picketing would have a distinctly adverse effect on 
employment—not just at construction projects, but in a multitude of plants and 
fabrication shops making building products or components. 

Legalized, unrestricted secondary boycotts would be a constant threat hovering 
over meetings, discussions, and negotiations between builders, contractors, and 
union officials. The course of management-labor relations will change from 
one of considerable improvement to one of deterioration. 

Secondary boycotts would be an important deterrent to continued expansion of 
building technology. Many research and product development activities leading 
to better buildings at lower costs would be trimmed or even given up, with di- 
minished hopes of success. 

Under threat of secondary boycotts, many residential, commercial, and indus- 
trial building plans will be: (a) abandoned, (b) considerably curtailed, or (c) 
subjected to extra costs due to increased contingency allowances. 

Secondary boycotts as a bargaining or organizational tool are more likely to 
be employed by smaller or weaker unions or by less responsible union leaders 
having a minority of total union membership. The more responsible and re 
spected unions, and leaders representing the bulk of union membership, neither 
need the total nor would they be likely to use it injudiciously if it were available. 


[Reprint of Washington Evening Star editorial, Mar. 3, 1960] 
BACKWARD STEP? 


A quietly bitter fight over a 1949 ruling by the National Labor Relations Board, 
later upheld by the U.S. Supreme Court, is going on before a House Labor sub- 
committee. 

The ruling. issued in what is known as the Denver Building Trades case, es- 
tablishes four conditions under which picketing may be carried on legally against 
a primary employer (the one involved directly in a valid labor dispute) at a con- 
struction site. Since construction normally involves multiple employers—sub- 
eontractors hiring workers in different crafts—the Board set up these conditions 
in an effort to prevent interference with the operations of “unoffending em- 
ployers * * * in controversies not their own.” Picketing in violation of the 
conditions was classified as an illegal secondary boycott. 

The Building and Construction Trades Department of the AFL-CIO has 
fought this limitation on so-called common site picketing on grounds that it is 
unduly restrictive in the peculiar circumstances of the construction industry. 
President Eisenhower and Secretary of Labor Mitchell have recommended legis- 
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lative “clarification” to make it “explicit that concerted action against * * * an 
employer who, together with other employers, is engaged in work on the site of 
the project, will not be treated as a secondary boycott.” A belated effort to ac- 
complish this through amendment of the Landrum-Griffin bill while in House- 
Senate conference last year was dropped when the threat was raised of a point 
of order against including new legislation in conference. 

At this point, strong opposition is being voiced by the National Association of 
Manufacturers and the U.S. Chamber of Commerce on grounds that it is 
“special interest” legislation that would tend to break down safeguards against 
secondary boycotts in many areas, that it would be the “first wedge to weaken 
the protections” offered workers and employers by the labor reform law and that 
it would be “in direct conflict” with national labor policy as already determined 
by the Congress. 

Unfortunately, but not surprisingly, the pressures of election year are apt to 
play a part in consideration of legislation of this sort. The evils of secondary 
boycotts have been well demonstrated. A legislative redefinition should be un- 
dertaken with the greatest caution, and without political motivation. 


{From the Editor & Publisher, Apr. 23, 1960] 
COMMON SITUS PICKETING 


The Nation’s newspaper publishers who are investing $100 million this year 
in plant improvement and expansion (who averaged that much in 1957, 1958, 
1959, and will probably spend again in 1961) should take a close look at the 
Kennedy-Thompson common situs picketing bills now before the labor committees 
of the House and Senate. 

The bills would legalize secondary boycotts (now outlawed under the Lan- 
drum-Grifiin Act) at the site of building construction projects by permitting a 
union which has a labor dispute with one building contractor to strike and 
picket all other contractors and subcontractors merely because they happen to 
be working on the same building project and without regard for the fact that 
neither they nor their employees are involved in such labor dispute. 

This special privilege is supposed to be confined to unions in the construction 
industry. If approved here it would doubtless be demanded by unions in other 
industries. 

The secondary picketing permitted under the Kennedy-Thompson bills could 
be used to halt or harass any construction work being done by a newspaper, as 
it could be used against any kind of construction. And it is conceivable that 
such picket lines might force the suspension of any newspaper involved in a 
plant expansion where a subcontractor has a labor dispute. 


{From the Dallas Morning News, May 1, 1960] 
SECONDARY Boycott 


With the civil rights bill out of the way, Congress is described as free to give 
its undivided attention to the Hoffa-sponsored common situs bill. It is to be 
hoped that the country will give its undivided attention to this proposed evil 
legislation. Clear away the cobwebs and this is what the bill (H.R. 9070 and 
Kennedy’s 8S. 2643) would do: 

It is a bold move to cut the guts out of the Landrum-Griffin labor reform law 
by giving an obnoxious form of secondary boycott free rein. 

If enacted, it will legalize work stoppage at any construction site. (For 
instance, where more than one employer functions, the operations of all con- 
tractors and neutral union workers can be halted either by a real or phony 
strike against a given contractor.) 

The bill would scrap the careful regulations of the present law under which 
only applicable picketing is allowed. 

One possible result would be to halt construction essential to defense, if this 
type of blanket picketing is given a green light. 

The secondary boycott would permit a union to eliminate from construction 
projects all nonunion groups engaged in them, whether contractors, subcontrac- 
tors, or their employees. 
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H.R. 9070 has been approved by the House Labor Committee, is before the 
IKtules Committee. It is in the national interest to kill this partisan, unfair 
effort to reestablish the secondary boycott. 





[From the Washington Daily News, May 25, 1960] 
PICKETS ON THE LOOSE 


When the national labor law was revised by Congress last year, one of the 
main purposes was to prevent abuses of the picketing privilege. The law ac- 
cordingly was tightened to prohibit such things as blackmail picketing and so- 
called recognition picketing. 

The general idea was to protect from picketing those employers or businesses 
which were “innocent”—that is, those with whom a union did not have a bona 
fide labor dispute. 

Now being pushed in Congress, however, is the Thompson bill to exempt the 
construction industry from picketing restrictions which apply elsewhere. If 
the bill passes, any union quarreling with a single subcontractor on a major 
building project could picket the whole place and shut down construction. All 
other contractors and their employees, however innocent of the dispute, would 
be punished. 

The construction industry poses a touchy problem on this point because nu- 
merous independent contractors usually are at work on, say, an office building, at 
the same time. The question is how to preserve the picketing privilege for a 
union striking its employer without jeopardizing other employers and their em- 
ployees. 

This question already has been answered. The labor relations law permits 
picketing on such projects, but under ground rules designed to limit the damage 
to those not involved in a dispute. So the picketing privilege is not being in- 
fringed. Moreover, the construction unions also are given special permission in 
the law to negotiate closed-shop contracts even before any employees have been 
hired. 

So the construction unions are not being discriminated against, as sponsors of 
the Thompson bill claim. On the contrary. But if the bill is enacted, a good 
many other workmen and their employers would be. 





{From the Chicago Daily Tribune, Mar. 16, 1960] 


LIcENSE To Boycorr 


The high cost of homebuilding throughout the country is sure to go higher 
if Congress passes a bill ardently favored by the AFL-CIO building trades de- 
partment. Illinois union officials were in Washington this week, buttonholing 
Congressmen in behalf of the legislation, which would permit virtual unlimited 
secondary boycotts in the construction industry. 

As the law now stands, picketing at a construction site, where several crafts 
usually are working at the same time, is restricted. When a union has a dispute 
with Mr. A, a subcontractor, pickets may not try to induce the employees of 
other subcontractors to go on strike in order to force the general contractor to 
cease doing business with Mr. A. 

The proposed law would give the unions a stranglehold over every contractor 
and every product used at a construction site. Every dispute would quickly 
force a walkout of all the workers engaged on a project. The measure would be 
especially hard on manufacturers who install their own materials or machin- 
ery at a jobsite. Unless they knuckled under to the local building trades of- 
ficials the whole job would be shut down. National boycotts of products could 
be ordered from AFL-CIO headquarters in Washington. 

The main hope of reducing the high cost of homes and other buildings is to 
improve the efficiency of the building trades and to expand the use of prefabri- 
cated units. Little or no progress in this direction will be made if the building 
trades are permitted to make all the rules. 

Instead of looking for ways to strengthen the labor monopolies, Congress ought 
to continue to resist them. 
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{From the South Haven Daily Tribune, South Haven, Mich. ] 
As WE See It—BILL To PROMOTE STRIKES 


Labor’s friends in Congress are about to operate on the still-new Landrum- 
Griffin Act—to cut out its very heart, if they can. 

Under the terms of this hard-won reform legislation, it is an unfair labor 
practice to picket, or strike, to force one employer to stop doing business with 
another employer. Such action, more commonly known as the secondary boycott, 
had long been the chief organizing routine of the million-and-a-half-member 
Teamsters Union and the 18 building trades unions with a membership of 3 
million. 

The classic method was to threaten one employer, such as a general contractor, 
with a strike unless he stopped doing business with another—in most cases a 
nonunion subcontractor or supplier. 

But the relief provided by the Landrum-Griffin Act against this unconscionable 
and disastrous abuse of the right to organize will be short-lived if Congress can 
be bludgeoned into passing the Thompson bill (H.R. 9070). This sly, 18-line 
measure amends the section outlawing the secondary boycott by excluding its 
application to any common situs where the employees of more than one employer 
are engaged in the alteration, painting, repair, or other work at the place where 
the work, alteration, painting, or repair is being performed. 

Passage of this bill and its counterpart in the Senate would license the con- 
struction unions and the teamsters to renew the “blackmail picketing” that pro- 
ponents of the Landrum-Griffin measure fought to curb. No nonunion plumber, 
carpenter, electrician, painter, or other building craftsman or maintenance man 
could be hired to build, alter, repair, paint, or install equipment in a building 
without the neutral employer being subject to picketing—and the closing down 
of the entire operation if the employees respected the picket line. No company 
could safely employ a nonunion subcontractor. 

The language of this amendment is so sweeping it would permit strikes or 
picketing relating to wages, hours, and working conditions of employees at any 
job site and stop every truck carrying ready-mix cement to the job. If houses 
were being constructed or repairs being made by nonunion workers at an airbase, 
for instance, all of the gates could be picketed and every union man in every other 
job on the base stopped from doing his work. 

Passage of the Thompson bill would make a mockery of the McClellan hearings 
and the public demands growing out of them, wreck the Landrum-Griffin Act and 
Taft-Hartley alike. It would inflate union power as never before. It would make 
Jimmy Hoffa a giant. It would promote a rash of strikes such as we have never 
seen before. 

Will your Congressman have the nerve to vote for it—and ask for your vote 
later? 







































PREPARED STATEMENT OF A. ©. THORNTON, ILLINOIS STATE CHAMBER OF COMMERCE 























My name is A. C. Thornton. I am director of personnel and industrial rela- 
tions of the International Minerals & Chemical Corp., Skokie, Ill., and chairman 
of the Labor Relations Committee of the Illinois State Chamber of Commerce. 
This statement is presented on behalf of the Illinois State Chamber of Com- 
merce, which is a statewide civic association with a membership of 17,500 busi- 
nessmen representing approximately 7,500 companies throughout 412 towns and 
cities in every part of the State of Illinois. These members are engaged in 
every type of business, ranging from the largest corporations to the self-em- 
ployed. 

The Illinois State Chamber’s Labor Relations Committee comprised of 100 
members, representative of the chamber’s membership, has seriously studied 
the issue under consideration by this subcommittee and this statement reflects 
the considered judgment of these committee members and also of the Illinois 
State Chamber’s 69-man board of directors. Thus, it is believed the view- 
points expressed herein broadly represent those of Illinois business. 

The bill under consideration by this subcommittee (S. 2643) is, of course, 
designed for the purpose of legalizing virtually all common situs picketing at 
construction sites. We are informed that labor union spokesmen advocate the 
passage of this proposed legislation on the basis that it is for the purpose of 
correcting a technicality and because it involves a mere technical point related 
to the Taft-Hartley Act, they are urging bipartisan support for this measure. 
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The fact is that since the enactment of section 8(b)(4) of the Taft-Hartley 
Act, there have been a long line of decisions of the National Labor Relations 
Board and the courts dealing with the problem of common situs picketing. 

The legislative history of the Taft-Hartley Act clearly demonstrates that it 
was the intent of Congress in 1947 to prohibit the very kind of unfair union 
activity that would be permitted with the passage of this legislation. 

The Congressional Record of April 28, 1947, contains statements made on the 
floor of the Senate by Senator Ellender during debate on the Taft-Hartley Act 
which reads in part: 

“Mr. President, now for a few moments I desire to discuss some of the abuses 
which labor unions can indulge in with impunity under existing law. Among 
the most aggravated of those practices are secondary boycotts and jurisdictional 
strikes. It is true that such practices are not new, but it seems that under the 
Norris-LaGuardia and Wagner Acts, these abuses grow steadily. 

“A secondary boycott, as all of us know, is a concerted attempt on the part 
of a strong union to compel employers to deal with them, even though the 
employees of that employer desire to be represented by other unions, or not 
to be represented at all. 

“Some of the most glaring examples of the secondary boycott occurred in 
Ohio, the State of the distinguished Senator in charge of the bill (Mr. Taft). 
They infected the neon sign business. Some manufacturers were compelled, 
under the Wagner Act, to contract with the CIO as the bargaining agent. When 
neon signs manufactured for distribution all over the United States were shipped 
to such States as Illinois, Indiana, and Michigan, the AFL unions in those 
States which had contracts for installing the neon signs, because the neon signs 
bore the label of CIO said, ‘We will not put them up.’ Of course, trouble 
followed, and losses ensued to the manufacturer. Yet management was, in a 
measure, compelled to take the steps it did, as it was helpless to do otherwise, 
as I have just indicated. 

“Another example is the New York Electrical Workers’ Union, the IBEW. 
That union has become so powerful that it has organized not only those who make 
the electrical equipment but those who receive it from the factory and install 
it. Asa matter of fact, no employer who manufactures electrical equipment out- 
side of New York has a ghost of a show of having his equipment placed in the 
large buildings in New York City. When such equipment is sent to New York 
City, the IBEW local refuses to install it unless it is permitted to tear all the 
equipment apart and assemble it again. Of course, one can readily understand 
that such procedure is unconscionable and that it results in high costs to those 
engaged in the erection of office buildings, homes, and stores; in fact all sorts 
of buildings requiring electrical equipment.” 

And on April 29, 1947, the Congressional Record reflects the following state- 
ment by the late Senator Taft : 

“I do not quite understand the case which the Senator has put. This provision 
makes it unlawful to resort to a secondary boycott to injure the business of a 
third person who is wholly unconcerned in the disagreement between an employer 
and his employees. The Senator will find a great many decisions written by 
my father which held that under the common law a secondary boycott is un- 
lawful. Subsequently, under the provisions of the Norris-LaGuardia Act, it 
became impossible to stop a secondary boycott or any other kind of strike, no 
matter how unlawful it may have been at common law. All this provision of 
the bill does is to reverse the effect of the law as to secondary boycotts. It has 
been set forth that there are good secondary boycotts and bad secondary boycotts. 
Our committee heard evidence for weeks and never succeeded in having anyone 
tell us any difference between different kinds of secondary boycotts. So, we 
have so broadened the provision dealing with secondary boycotts as to make 
them an unfair labor practice.” 

The above would tend to indicate that it was the intent to completely outlaw 
all secondary boycotts in the Taft-Hartley Act. It seems reasonable to interpret 
the above statement of the late Senator Taft as meaning that there is no such 
thing as a fair and equitable secondary boycott and that all secondary boycotts 
were intended to constitute unfair labor practices. 

A review of the common situs picketing cases that have arisen under section 
8(b) (4) of the Taft-Hartley Act and decided by the National Labor Relations 
Board and the courts indicate that many forms of common situs picketing are 
now legal under the National Labor Relations Act, as amended, and other forms 
of common situs picketing that constitute an illegal secondary boycott within 
section 8(b)(4) have been held to constitute an unfair labor practice. For 
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example, picketing by a union which had a dispute with the primary sub- 
contractor where the picketing was to induce the employees of other subcon- 
tractors to strike in order to force the general contractor to cease doing business 
with the primary subcontractor has been held to constitute a violation of section 
8(b) (4) (A) of the Act. NLRB v. Teamsters, Local 47 (234 F (2d) 296, (1956) ) ; 
IBEW, Local 501 v. NLRB (341 U.S. 694 (1951)); Denver Building and Con- 
struction Trades Council (108 NLRB 318 (1954)). Picketing at common prem- 
ises has been held unlawful if the picket sign itself indicates that picketing 
is aimed beyond the primary employer or if the picket sign, when viewed in 
context of other union actions or statements, demonstrates that picketing is 
directed beyond the primary employer. 

Where the picket sign does not indicate that picketing is directed against the 
primary employer alone, the picketing is unlawful if the picketing union has 
previously urged secondary employers not to work with the primary employer 
since such action indicates that the picketing is aimed beyond the primary 
employer. NLRB y. Carpenters Local 55 (218 F (2d) 226 (1954)) ; Pittsburgh 
Plate Glass Company (110 NLRB 455 (1954)). Likewise, picketing at common 
premises has been held unlawful where the picket signs mislead customers of 
secondary employers to believe that the secondary employer is involved in the 
dispute and where pickets urge the customers to refrain from making purchases 
of the secondary employer. NLRB v. Teamsters, Local 135 (212 F. (2d) 216 
(1954)). And it has also been held to be unlawful to picket at common premises 
with picket signs that do not name the primary employer inasmuch as it is then 
impossible to determine at which employer the picketing is aimed. Sperry v. 
Building and Construction Trades Council of Kansas City’s metropolitan area 
(131 F. Supp. 36 (1955) ). 

Common premises picketing has also been held unlawful unless the picketing 
is conducted in such a manner as to minimize its impact on the neutral employees 
insofar as possible without substantial impairment of its effectiveness in reach- 
ing the primary employees (Retail Clerks, Locals 1017 and 648, 116 NLRB 856 
(1956) ). Also, common situs picketing has been held unlawful where the union 
had a daily opportunity to reach the primary employees by picketing at separate 
premises of the primary employer (Sheet Metal Workers, Local 51, 115 NLRB 
1137 (1956) ). 

Picketing a subcontractor at a construction project was held unlawful where 
the signs carried by the pickets did not clearly indicate that the dispute was 
with the subcontractor and not with the general contractor or other subcontrac- 
tors and where no action was taken to correct the impression received by em- 
ployees of other subcontractors that the picketing was intended to induce them to 
engage in a work stoppage (Getru v. Painters, Local 193 (D.C., Ga., 1953) 24 
Labor Cases 67,906). 

On the other hand, as previously mentioned, other forms of common situs 
picketing have been held not to violate section 8(b) (4) of the act. Common 
situs picketing has been held lawful where the picket signs clearly indicate the 
dispute is with the primary employer (Piezonki, DBA Stover Steel Service, 112 
NLRB 1044 (1955) ). Picketing at a construction project was held lawful where 
both companies at the site of the picketing were under common ownership and 
control (Administrative decision of NLRB General Counsel (1953) case No. 
806). Picketing of a construction site was held not to be unlawful merely 
because the primary employer had a permanent place of business elsewhere 
where the location of that other place of business was such that picketing there 
would be ineffective and where the dispute with the primary employer arose 
out of employment at the construction site (Pittsburgh Plate Glass Company, 
110 NLRB 455 (1954)). The National Labor Relations Board explicitly defined 
the criteria for lawful common situs picketing in Moore Dry Dock Company 
(92 NLRB 547 (1950)). In that case, the Board stated that picketing of the 
premises of a secondary employer is primary if it meets the following conditions: 
(a) the picketing is strictly limited to times when the situs of dispute is 
located on the secondary employer’s premises; (0b) at the time of the picketing, 
the primary employer is engaged in its normal business at the situs; (c) the 
picketing is limited to places reasonably close to the location of the situs; and 
(d) the picketing discloses clearly that the dispute is with the primary 
employer. 

After reviewing the above cases, it becomes quite apparent that all common 
situs picketing even now is not illegal per se. Generally, so long as the picket- 
ing is clearly directed to the primary employer and his employees, the picketing 
is lawful and becomes unlawful only when the picketing union departs from 
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directing its picketing at the primary employer and directs its picketing or 
otherwise attempts to coerce the secondary employees into a work stoppage as 
a means to force the primary employer to meet its demands. In essence, if it 
is truly primary picketing, it is lawful, but unlawful if it is, in fact, secondary 
picketing. 

If S. 2643 is enacted into law, it is possible that it will have far-reaching 
effects never contemplated by the drafters of the bill. We believe the way 
the bill is now written that it goes far beyond the limits of the construction 
industry. For example, my own company, the International Minerals & Chemical 
Corp. cannot be said to be in the construction industry but this bill could 
subject us to the secondary boycott squeeze even though we may have no dis- 
pute with our own employees or a union that represents them. We have one 
plant we built 7 years ago and during the 7 years since its completion, there 
has constantly been additional construction work in progress either in the 
form of additions to the plant or alterations to provide for the installation of 
new processes. This construction work is frequently on both the interior of 
the plant as well as the exterior. I maintain that as the bill is now written 
our plant under such circumstances becomes a construction site. Picketing at 
our plant even though directed at the general contractor or any of the sub- 
contractors, is going to have the effect of not only closing down all of the con- 
struction work being performed but is going to close down the entire plant. 

Some proponents of this legislation claim otherwise. I refer you to Report 
1556, part 2, dated April 28, 1960, of the House of Representatives concerning 
H.R. 9070, the House counterpart of this bill, where under the “Supplemental 
views of Hon. Peter Frelinghuysen, Jr., and Hon. Charles E. Goodell,” on page 
20, it is stated : 

“With respect to the scope of construction activities to which this exception 
will be applicable, it should be clearly understood that the terms ‘site of the 
construction, alteration, painting, or repair of a building, structure, or other 
work’ do not expand the reach of the bill outside of the construction industry. 
While these terms will, of course, require interpretation by the administrative 
bodies and the courts, they are intended to encompass operations as they are 
generally understood in the ‘custom and usage’ of that industry. 

“The bill strikes precisely at the inequities at which it is aimed. It is limited 
to employers ‘who are in the construction industry.’ Thus, it is clear that the 
employees of an industrial plant which is undergoing new construction or repair 
would not be permitted by this bill to engage in activities which would induce 
employees of contractors or subcontractors engaged in such construction or 
repair to strike. The so-called ‘separate gate’ cases (General Electric Corp., 
123 NLRB, 180; I.V.E.—AFL-CIO v. NLRB, U.S. Court of Appeals for District 
of Columbia, 15205, Apr. 18, 1960) are not affected by this proposal. The reverse 
situation would also be outside of the exception provided by the bill. Employees 
of the independent construction contractors and subcontractors would not be 
free under the proposal to picket separate gates established for production 
employees. Generally speaking, the industrial plant would not be an ‘employer 
in the construction industry’ within the meaning of the bill.” 

It is stated above that the industrial plant employees would not be permitted, 
under this bill, to induce the contractors’ employees to strike. But that isn’t 
the problem. If the construction employees have a dispute against one of the 
contractor employers, why would the industrial plant employees be interested in 
inducing them to strike? It would be the construction employees attempting to 
induce the industrial employees to strike to support the cause of the construction 
employees—thus subjecting the industrial plant employer to the secondary boy- 
cott squeeze. The House report goes on to say that this would not be permitted 
under the “separate gate” decisions. We agree that it probably would not be 
permitted where industrial employees entered one gate and the contractor’s 
employees used a separate gate—but where all the employees used the same gate 
or entrance, the construction employees could picket and halt the operation 
of all the industrial employees as well as all of the construction employees. 
Apparently, from the House committee report, it is not the intent to permit this 
kind of picketing and, indeed, they contend it would not be permitted. So long 
as it is not intended to permit the picketing of plants and business houses that 
are not employers in the construction industry, why not spell it out in order that 
there can be no other interpretation? As it is now, there is certainly a divergence 
of opinion. 

It is the same situation with respect to product boycotts—there is a wide 
divergence of opinion as to whether product boycotts would be permitted under 
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this bill. The same House report at page 21 states, in part: “It is abundantly 
clear that this proposal does not legalize activities at a construction site to boy- 
cott the use of goods produced by a manufacturer with whom the union has a 
dispute * * *.” Whether it does or does not “legalize” product boycotts, the 
fact is that the kind of picketing permitted by this bill makes it possible to effec- 
tuate product boycotts much more easily than can now be done under the law. 
For example, under this bill, a plumbers union could ostensibly be picketing 
a plumbing contractor on a job for a wage increase, or any other of a multitude 
of reasons they could give, whereas the real reason for the picketing may be 
attributed to the fact the plumbing contractor is installing Kohler plumbing fix- 
tures. It may be argued that as a practical matter this can now be done. But 
under the law today, the picketing would have to be directed at the plumbing 
contractor and if the picketing resulted in a secondary boycott against the other 
contractors at the jobsite, it could be stopped. Under this bill, it could not be 
stopped irrespective of how many other contractors and employees were adversely 
affected. 

If the intent of the bill is not to permit secondary boycott picketing of plants 
and businesses not in the construction industry and not to permit product boy- 
cotts, what is its purpose? In the same House report previously mentioned, 
Congressman Perkins, at page 5, states: “The committee believes that the 
redefinition of the secondary boycott contemplated by the committee-approved bill 
is necessary to give unions in the building and construction industry an oppor- 
tunity to maintain their standards of wages, hours, and other conditions of 
employment.” Further, on the same page, Congressman Perkins states: “During 
the last 10 years an open shop employers’ association known as the ‘ABC’ has 
increased substantially in membership, whereas the all-union general contractors 
have declined in number from 58 in 1951 to 5 in 1959.” And in the next para- 
graph: “Open shop wage rates are substantially below union wage scales.” 

From the above, it would seem the remaining purpose of the bill is to permit 
unlimited secondary boycott picketing at construction sites as a means of effec- 
tuating an absolute closed shop in the construction industry. It is argued that 
it should be all right to picket the several contractor employers at a common con- 
struction site, thus closing down the entire job because a union in a labor dispute 
with a factory operator in respect to a matter involving one of the departments 
of the factory can strike and picket the entire factory operation and cause a 
shutdown of all departments of the factory without becoming subject to the 
restrictions contained in section 8(b)(4) against secondary boycott activity. 
This rationalization lacks merit, for in the case of the factory operation only one 
employer is involved and the dispute is with him whereas at the construction 
site, numerous employers will be innocently involved and the union’s dispute 
is with only one of the contractor employers. It seems to be a matter of weigh- 
ing the equities. In the case of the factory employer, even though the dispute 
may involve one of many departments, who would ever argue that the union 
should not be permitted to strike the entire plant—they can do it and should 
be able to do it because only the one empolyer is involved and if the union could 
not strike that employer, there would be no one against whom the strike could 
be directed. The equities are different at a construction site for the simple rea- 
son that not one but many different independent employers are involved. The 
equities here have been well treated in the line of decisions previously discussed 
in this statement. As seen from these decisions, primary picketing at the con- 
struction site is permitted so long as it is in conformity with the rules laid down 
to protect the employers not involved. This is fair and reasonable. 

The next argument advanced by the proponents is that the several employers 
at the construction site should not really be considered as separate, distinct 
employers. A close look at how the industry operates should readily quash that 
argument. Generally speaking, the general contractor has a contract with the 
owner for the construction of a building, but the general contractor himself may 
perform the work of only one or two of the many trades involved. The general 
contractor in turn takes bids from several employers in each of the other trades 
and subsequently enters into separate contracts with each of the subcontractors 
selected. The contract with the subcontractor calls for the specified work to be 
performed in accordance with the plans and specifications for the building. So 
long as the subcontractor performs in accordance with the contract, the general 
contractor has only limited control or supervision over the subcontractor. The 
general contractor is not responsible for and has no control over the personnel 
policies of the subcontractor. The general contractor has nothing to say con- 
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cerning the wage rates or other conditions of employment of the electrical sub- 
contractor’s employees, or the employees of the other subcontractors. 

Passage of this bill will be tantamount to handing the building trades’ unions 
a closed shop—and thus an absolute monopoly—in the construction industry. 
How do they rate such special privilege legislation ? 

Records of the National Labor Relations Board reflect that some 30 percent 
of all boycotts are perpetrated by the building trade unions. Clearly, the build- 
ing trade unions are the greatest offenders when it comes to secondary boycotts 
and since they use this weapon so extensively, it is no wonder they are desirous 
of having the entire field of secondary boycotts opened to them for their use. 

Congressman Graham A. Barden in the House Labor Committee report men- 
tions the national defense project under construction at Cheyenne, Wyo., encom- 
passing a geographic area 400 miles in circumference which could be completely 
closed down if this bill became law. All it would take would be a dispute be- 
tween a union and any one of the untold number of subcontractors at the site. 
The one union could then picket any or all of the other contractors at the site, 
thus bringing the entire project to a standstill. 

A strong case could be made for the bill if it were limited to strikes directed 
at any of several employers (in the construction industry) who are jointly en- 
gaged as joint venturers, because they, in effect, would be the same as one em- 
ployers and this would then make applicable to the construction industry 
the same situation as obtains in a typical industrial scene where one employer 
may be operating several departments and a strike may be directed at all depart- 
ments because of a dispute existing in only one department. However, this 
rationale and philosophy breaks down when the act goes on to apply to several 
employers (in the construction industry) who are “in the relationship of con- 
tractors and subcontractors” because the realities of the situation are that these 
employers are not in effect, one employer, but are in fact usually just as separate, 
distinct, and independent business organizations as employers in the industrial 
scene, one of whom makes tires and the other batteries, even though these prod- 
ucts eventually wind up in the same automobile. The fallacy of this act is, then, 
that it attempts to apply to different employers (contractors and subcontractors ) 
the same rules it would apply to joint venturers, when they are entirely different 
breeds of cats. 

Consequently, there is no justification for allowing any of the secondary boy- 
cott picketing that would be permitted by S. 26438 (except, possibly, in a true 
joint venture situation, in which case it would not actually be secondary boycott 
picketing) and the Illinois State Chamber of Commerce respectfully asks that the 
bill be rejected. 


PREPARED STATEMENT BY SCIENTIFIC APPARATUS MAKERS ASSOCIATION 
THE BUSINESS OF THE MEMBERS OF THE LABORATORY EQUIPMENT SECTION 


This statement is filed on behalf of the Laboratory Equipment Section of 
Scientific Apparatus Makers Association. Scientific Apparatus Makers Asso- 
ciation is a trade association having its headquarters at 20 North Wacker Drive, 
Chicago 6, Ill. The laboratory equipment section of this association is composed 
of member companies engaged as the title indicates, in the manufacture and ris- 
tribution of various types of laboratory furniture and related equipment, which 
equipment is sold to a variety of customers, including primarily educational 
institutions, industrial laboratories, and hospitals. Sales to educational insti- 
tutions (both for teaching purposes in public schools, and for research projects 
earried on in colleges and universities) represent over 75 percent of the total 
sales of the members. 

The products include such items as laboratory desks and tables, complete with 
fume hoods, lead troughs, reagent racks, and other incidental equipment, re- 
quired for the operation of related scientific equipment. 

The member companies are: 

1. Browne-Morse Co., Muskegon, Mich. 

Kewaunee Manufacturing Co., Adrian, Mich. 

Metalab Equipment Corp., Hicksville, Long Island, N.Y. 
Leonard Peterson & Co., Inc., Chicago, I. 

E. H. Sheldon Equipment Co., Muskegon, Mich. 

John E, Sjostrom, Co., Philadelphia, Pa. 

Southern Desk Co., Hickory, N.C. 

Weber Showcase & Fixture Co., Inc., Los Angeles, Calif. 
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9. Technical Furniture, Inc., Statesville, N.C. 

10. Hamilton Manufacturing Co., Two Rivers, Wis. 

The volume of laboratory furniture and related equipment sold by these com- 
panies approximates $50 million per year and includes sales in all of the States 
of the United States. It is estimated that this represents over 60 percent of 
the total of such items manufactured and distributed by all manufacturers 
throughout the country. 


BACKGROUND OF THE PROBLEMS OF INSTALLATION OF LABORATORY FURNITURE AND 
EQUIPMENT 


Because of the specialized nature of the scientific equipment which is manu- 
factured and distributed by the member companies, and the necessity of in- 
tegrating the equipment with the operational design of the laboratory, almost 
every sale of this equipment must include skilled and specialized installation 
services. Thus, a common method of sale of this type of merchandise is for it 
to take the form of a contract either directly with the owner of the building, 
such as the school board, the hospital, or the industrial concern, or a contract 
with the prime contractor or a subcontractor having responsibilities in connec- 
tion with the overall construction or renovation of the premises. In some cases, 
the installation is carried out by the employees of the manufacturer, although 
in most cases it is necessary for the manufacturer to engage local personnel to 
perform all or part of the installation work under the direction of a skilled 
installation engineer who is an employee of the manufacturer. On occasion, 
the entire work is performed by utilizing a local contractor, but unless a local 
contractor is frequently used for this purpose in a given area, there is the danger 
that the local contractor will not have the necessary experience to provide proper 
installation of this specialized equipment. 

As to 8 of the 10 member companies, the employees engaged in the manu- 
facture of the equipment at the company’s home plant are organized on an 
industrial basis by a labor union. Various unions represent the employees of 
these employers, there being no single union which has organized the industry. 

The assignment of the installation work, as between various craft groups or 
unions, varies with the local practices in effect in the areas in which installation 
work is performed. These practices are often unclear, and power struggles be- 
tween the various craft unions have meant that any assignment of work to one 
union would cause one or more rival unions to engage in recriminatory action. 

There have been numerous labor problems attendant upon this installation 
work. Pressures of all kinds, including picketing, strikes, threats of picketing, 
threats of strikes, and a variety of secondary boycott techniques have from time 
to time been used to enforce rival jurisdictional claims, to enforce featherbedding 
practices of local unions, to force certain of the manufacturers into entering into 
areawide building trade contracts, to prevent member companies from pre- 
fabricating various items of equipment, and the like. The 1947 amendments 
to the National Labor Relations Act and the 1959 amendments to the act have 
had considerable effect in reducing these problems and preventing labor unions 
from engaging in tactics which subjected innocent member companies to being 
caught in the middle between rival jurisdictional demands and other unfair 
tactics designed to create a monopoly on the part of certain local unions or 
to preserve wholly uneconomic installation practices. 

This curtailment of unfair union tactics has helped to prevent an otherwise 
alarming artificial inflation of the cost of important scientific equipment, and 
has done much to avoid delays in its installation. The importance of this to the 
public must be viewed in the light of the fact that we are speaking here not 
only of such vital public institutions as schools and hospitals, but of research 
projects involving missiles and nuclear weapons, where delays may have the 
gravest of national consequences. 


THE DIRECT CONCERN OF THE INDUSTRY WITH THE KENNEDY BILL 


The members of the association are deeply concerned lest the Congress should 
weaken the protection to the member companies and to the public which has 
been provided by the 1947 and 1959 amendments to the National Labor Rela- 
tions Act. They are deeply concerned about the assumption implicit in the Ken- 
nedy bill, that by virtue of the necessary incidental installation services re- 
quired by the nature of laboratory equipment, companies in this industry are 
to be declared partners or joint venturers with every contractor or subcon- 
tractor in the building industry. In the case of the installation services per- 
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formed for or by members of the Laboratory Equipment Section of Scientific 
Apparatus Makers Association, such a premise is wholly without factual founda- 
tion. The inevitable effects of the Kennedy bill will be to involve members of 
this industry in disputes over which they have no control, and to delay and in- 
flate the costs to the public of the installation of laboratory equipment. 

For example, under the Kennedy bill, if a prime contractor engaged in the 
construction of a hospital or a vital research laboratory should have a dispute 
with members of the Painters’ Union engaged in the painting of the exterior of the 
facility a work stoppage and/or picketing would be permitted to prevent one of 
our manufacturers of laboratory equipment from proceeding with the installa- 
tion of such equipment. This would be true because, as hereinbefore indicated, 
often the installation of such equipment takes the form of an installation con- 
tract either with the building owner or with the prime contractor. Such a situa- 
tion is clearly grossly unfair. A laboratory equipment manufacturer could 
hardly be more remote from a dispute which the prime contractor might be hav- 
ing with his painting employees. There would be absolutely nothing which a 
laboratory equipment manufacturer could do to assist in the resolution of such a 
dispute; the laboratory equipment manufacturer would have had no part in the 
development of the dispute; and the laboratory equipment manufacturer could 
be working in perfect peace and harmony with the particular employees engaged 
to install his equipment at the jobsite. Yet, under the Kennedy bill, his in- 
stallation work could be held up until the prime contractor arrived at a settle- 
ment of the dispute with his Painters’ Union. Such a holdup would not only 
delay the installation of this vital equipment, but it would substantially increase 
installation costs, since the interruption of such installation would necessitate 
local storage costs, further expenses necessitated in order to prevent the de- 
terioration of equipment which was exposed and ready for installation, addi- 
tional costs in either attempting to retain local labor which had been engaged, 
or for the recruiting of new labor after the settlement of the prime contractor’s 
principal dispute. These excess costs would either have to be absorbed by the 
hapless manufacturer, or passed on to the hospital or research laboratory and, 
in turn, to the public. 

Or, to take another example, local craft unions have from time to time de- 
manded that a laboratory equipment manufacturer engage a wholly uneconomic 
number of members of that craft to accomplish the installation work relating 
to the laboratory equipment, or demanded that members of a skilled craft be 
utilized for the performance of unskilled work at their regular craft-skill wage 
rates. Such demands are not currently illegal and, therefore, under the pro- 
visions of the Kennedy bill, such a local craft union could effectively put a 
stop to all construction on the jobsite and thus force upon the public purse the 
cost of yielding to the uneconomic and selfish demands of the particular local. 
Under the present state of the law, this dispute would be confined to the labor- 
atory equipment manufacturer and the craft union with which he was dealing. 
It could not spread to other contractors and their employees having no interest 
or concern in the dispute except by virtue of the fact that they might happen to 
be working at the same physical location. Surely, the provisions of the present 
law should not be modified to permit the broadening of such narrow disputes in 
such a way as to adversely affect wholly unrelated parties and the public as a 
whole. Again, the theory that this should be done because all concerns per- 
forming any functions at a particular site of construction or renovation are 
necessarily “partners” or “joint venturers” is demonstrably fallacious. 


THE BROADER CONCERN OF THE INDUSTRY RELATING TO THE KENNEDY BILL 


The members fear that the Kennedy bill will promote further undesirable 
consequences by giving to unions dealing with employers in the construction in- 
dustry, negotiating weapons which have generally been condemned on grounds 
of national and economic policy. It is submitted that the peculiar character- 
istics of the construction industry do not justify extending the power of the 
unions in this field. 


CHARACTERISTICS OF THE CONSTRUCTION INDUSTRY 


The construction industry has had, and still does have four major character- 
istics distinguishing it from the bulk of industry generally. These character- 
istics are: 

1. The necessity for a contractor bidding on a construction job to kno-w in 
advance what his labor costs will be. 
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A very high turnover in its unskilled labor force. 

3. A plurality of employers at one site. 

4. A great dependence upon local sources of labor because of the transitory 
nature of construction operations. 

Each of these characteristics has had its effect on the development of the law, 
resulting in special rules. Thus, prehire agreements have been legalized. (See 
sec. 8 of the National Labor Relations Act as amended by sec. 705(a) of the 
Labor-Management Reporting and Disclosure Act of 1959.) Construction work- 
ers can be required to join a union within 7, not 30, days of employment. The 
courts have evolved the Denver building trades rules with regard to secondary 
boycotts on construction sites, and judicial decisions have evolved rules for 
union hiring halls; e.g., the Mountain Pacific case’ prohibiting discriminatory 
hiring and the Brown-Olds penalty.’ 


THE BUILDING TRADES UNIONS DO NOT NEED THIS LEGISLATION 


Construction unions are adequately protected within the present framework 
of the labor relations law. Any construction union, like any other union, has 
the unquestioned right to call a lawful strike in support of collective bar- 
gaining demands relating to wages, hours, or working conditions. 

The right was most recently reaffirmed when Congress in 1959 amended the 
secondary boycott provision of the Taft-Hartley Act by specifically granting 
sanction to primary strikes and primary picketing. 

To solve the conflict between the right of a union to strike and picket one 
contractor, and the right of other contractors and their employees to be free 
from secondary boycott pressures the NLRB has evolved a series of rules as to 
picketing. These rules strike a balance, and afford recognition to both of these 
rights. 

In the Moore Drydock case (92 NLRB A7 (1950) ), the Board said, in effect, 
that a union which has a lawful dispute with one employer at a common site 
may carry on primary picketing at the site if certain safeguards are observed: 

A. The picket signs must clearly indicate the employer with whom the dis- 
pute exists; 

B. Picketing at the construction site can be carried on when that primary 
employer or his employees are on the job doing their normal work ; 

C. The picketing must be limited to places reasonably close to the operations 
of that employer and his workers. 

If, in accordance with these reasonable rules, a union in good faith limits 
and directs its picketing at the primary employer with whom it has its dispute, 
such primary picketing at a construction site is lawful now and is not enjoinable 
as secondary boycott activity even though it may have incidental and unintended 
effects upon other contractors and their employees at the common sites. This 
power to picket is perfectly adequate to protect union interests. 

In addition to these rights, which have been worked out by administrative 
and judicial construction of the act, the Congress has seen fit to make addi- 
tional concessions to the building trades unions in the form of special exceptions 
to statutory prohibitions applicable to all other labor organizations. Thus, 
hot-cargo clauses were legalized for the building trades union by section 
704(b) of the Labor Management Reporting and Disclosure Act of 1959; the 
normal 30-day proviso to union shop clauses has been reduced to 7 days for 
the building trades unions (id., sec. 705(a)) and prehire contracts, within 
certain limitations, have been legalized for building trades unions (id., sec. 
T05(a)). 

Thus, building trades unions have at present fully secured rights of the same 
nature as are afforded to every other type of labor organization and, further- 
more, enjoy special statutory protection of conduct which would be prohibited 
for every other type of labor organization. The particular characteristics of 
the industry have been given full and complete recognition, both in administra- 
tive and judicial construction of the act, and by the Congress, even though in 
some instances, the granting of such special consideration has resulted in less 
protection for employers, employees, third parties, and the public. A claim of 
genuine need for further favored treatment for building trades unions should be 





1119 NLRB 883 (1958). But see sec. 705(b)4 of the Labor-Management Reporting and 
Disclosure Act of 1959. 

2United Asa’n of Plumbers and Pipefitters, 115 NLRB 594 (1956): This case provides 
that the Board has the power to order the remission of dues and assessments to employees 
who are affected by discriminatory hiring practices. 
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carefully scrutinized. Any such alleged need, in the face of the large conces- 
sions already granted, must be balanced against the ever-decreasing area of 
protection of innocent third parties and of the public. 


THE ALLEGED INEQUITY URGED IN SUPPORT OF THE KENNEDY BILL IS BASED UPON 
A FALSE ANALOGY 


It has been repeatedly claimed that all employers at a construction site are 
engaged in a common enterprise in the same manner, or analogous to, the 
various departments of a manufacturing concern. This is simply not true. 

No one employer has control over a construction site in the same manner 
that one employer can control the operations of a manufacturing plant. The 
manufacturer is in a position to deal with disputes in any department, and 
authority is centralized for this purpose, among others. This same central 
fact simply does not exist in a construction job. On a construction job, each 
contractor has his own employees on his own payroll. Neither the prime 
contractor nor any subcontractor has the authority to control the labor rela- 
tions policies of other subcontractors. As pointed out earlier in this memo- 
randum, the installers of laboratory equipment have no control and no voice with 
respect to disputes over wages, hours, and working conditions of the prime 
contractor or other subcontractors working at the same jobsite. Nor do such 
other contractors have any control over or direct interest in disputes which an 
installer of laboratory equipment may have with its installation crew. 

Doubtless, the building trades unions and even some contractors would 
prefer to see such centralized control established, because it would increase the 
economic strength, not to say monopoly power, of both the local building trades 
unions and certain groups of contractors. It is no secret that in certain areas 
there is strong evidence of collusion between local contractors and local unions 
to artificially control the market. But Federal legislation cannot operate to 
change the facts, and the imposition of Federal legislation on the basis of 
assumptions contrary to fact is fraught with peril. 


THE EVILS OF THE KENNEDY BILL FAR OUTWEIGH ITS ALLEGED ADVANTAGES 


The U.S. Supreme Court, in its much maligned decision in the Denver Building 
Trades Council case, referred to the dual congressional objectives of “preserving 
the right of labor organizations to bring pressure to bear on offending em- 
ployers in primary labor disputes and of shielding unoffending employers and 
others from pressures in controversies not their own.” It is respectfully sub- 
mitted that these are still sound and valid legislative objectives. 

In this same vein, Senator Taft, when chairman of the Senate Committee 
on Labor and Public Welfare, said “Our committee heard evidence for weeks 
and never succeeded in having anyone tell us any difference between different 
kinds of secondary boycotts. The argument that there are good secondary 
boycotts and bad secondary boycotts is not supported in fact.” 

The Kennedy bill is based on the fallacious premise that there are good 
secondary boycotts in the construction industry. On the strength of this falla- 
cious assumption, the bill deliberately legalizes practices which would not be 
tolerated in any other industry. The results are fraught with grave potential 
national danger. 

A capricious union would, under the Kennedy bill, have the power to com- 
pletely halt construction projects in any area, or even across the Nation. A 
national union, in order to enforce a wholly unreasonable or uneconomic de- 
mand, could completely shut down all work on vitally needed projects. The 
laboratory equipment industry is particularly aware of the potential effect on the 
construction of vital research projects, schools, and public hospitals which 
could result from the Kennedy bill. The increase of labor strife, the promo- 
tion of uneconomic demands, and the potential delays in the construction of 
these important facilities is not a pleasant prospect. The increases in cost 
which inevitably are passed on to the public are to be particularly lamented 
in the area of public schools, hospitals, and scientific projects. And any 
legislation which would invite delays in research essential to our national 
defense can hardly be said to be in the public interest. 

Nor should the Congress ignore dangers not readily apparent on the face of 
the bill. In thinking of construction ‘projects, one tends to think only of the 
skilled construction crafts. But involved in every construction project is also 
the problem of transport. The Teamsters Union is involved in deliveries to al- 
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most every construction site. It has gone without public notice that the Team- 
sters Union has been quietly but firmly increasing the sphere of operations of 
its members in this connection over recent years. Where formerly members of 
laborers unions did much of the unloading and loading of construction material, 
the Teamsters have been effectively pushing the limits of their jurisdiction to 
include such work. It is, therefore, not at all a remote possibility that the pas- 
sage of the Kennedy bill would operate to increase the already alarming na- 
tional power of the Teamsters Union. The dread prospect of a national strike 
by the Teamsters Union is made still more fearful by the realization that such 
a strike, under the Kennedy bill, could permit the closing down of virtually 
every construction job in the country. 

When the direct and potential dangers to the public interest involved in the 
passage of the Kennedy bill are considered as against the demand for further 
special treatment by certain building trades unions, it is submitted that the 
answer to the question of where lies the greatest public good is obvious. 


CONCLUSION 


The laboratory equipment section of Scientific Apparatus Makers Association, 
on behalf of its member companies, objects strenuously to the provisions of the 
Kennedy bill. The laboratory equipment industry feels that it is in serious dan- 
ger of being made a party to every dispute in the construction industry and of 
having its own narrow disputes with its installation personnel enlarged to in- 
clude the entire construction industry. 

Furthermore, the industry is deeply concerned with the broader implications 
of the Kennedy bill, and urges that Congress reaffirm the rights of the public 
and of innocent third parties, rather than to submit to the selfish desires of 
an already privileged group of building trades unions. 

We speak for an industry whose products are of special significance to the 
public in an age where scientific advance is essential to public health, education 
and safety and even to our individual and national survival. This statement 
is filed to alert the Members of Congress to the very real dangers of legislation 
which we feel will inflate the cost of, and cause recurring and substantial delays 
in, the installation of crucial scientific equipment. 

For these reasons, we urge the defeat of S. 2648 in this second session of the 
86th Congress. 





PREPARED STATEMENT OF ASSOCIATED BUILDERS & CONTRACTORS, INC. 


The Associated Builders & Contractors, Inc., a trade association of over 700 
firms, submits herewith its views in opposition to Senate bill 2643, generally 
known as the common situs picketing bill. 

The association has membership including general contractors, subcontractors, 
suppliers, and associates, located chiefly in Maryland but also in Pennsylvania, 
Delaware, Virginia, West Virginia, and the District of Columbia. Although not 
a national trade association, the organization is an open shop trade association. 
Contrary to the frequent misconception that open shop means nonunion, the 
open shop complexion in business means to us a combination of union and non- 
union business firms. In our area of operation, the term “open shop” signifies 
the harmonious working on construction sites of union along with nonunion firms. 
An open shop general contractor is one who engages union, nonunion, and open 
shop subcontractors on a freely competitive basis and strives to perform work 
efficiently and economically without regard to the labor relations of the sub- 
contractors and suppliers with whom he contracts. 

In the membership of the ABC, as our association is commonly called, there 
are union as well as open shop and nonunion firms. In fact, the major policy 
of the association is the promotion of a business climate in which there shall be 
no discrimination against any firm because of its labor relations. 

In all, members of the association employ some 30,000 employees. 

Although our organization is truly, we believe, the only identifiable associa- 
tion set up on this basis, we have been denied an opportunity to testify orally in 
the interests of expediting your committee hearings. We do, however, appreciate 
the permission of your chairman to submit a statement of our views on this im- 
portant legislative proposal as a part of your committee record. 

During hearings on a similar measure in the House of Representatives, we set 
forth a number of legal and practical objections to this type of legislation. 
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What we present here should be considered additional views as well as rebuttal 
to certain statements made before the House committee to which we had no 
opportunity to make reply. 

We are firmly convinced that this measure is intended by its union proponents 
to prevent on any common work site the employment of any nonunion worker. 
In other words, it is aimed at putting open shop general contractors, nonunion, 
and open shop subcontractors out of business or forcing them to coerce their em- 
ployees into joining unions. As we see it, this purpose is basically opposed to 
the general labor law concept that the employee shall be free to choose or not 
to choose a collective-bargaining agent. 

Against this overriding right as we conceive it, the proponents of this measure 
set the maintenance of union hourly wages, hours and working conditions as 
paramount. Briefly put, in order to guarantee that all construction workers 
shall work and be paid in the same manner as the union construction workers, 
those not so working or so paid shall be either deprived of a job or forced to 
become members of the claimant unions. 

Our experience in Baltimore in the area of secondary boycott cases under the 
Taft-Hartley Act has given ample evidence of the true purposes of this bill. 
Without the legal restraint against secondary boycotts which the National Labor 
Relations Act imposes, according to the rulings of the National Labor Relations 
Board, the open shop construction industry as we know it would be sentenced to 
death. 

This we believe to be the purpose of this legislation despite all the claims 
for equal rights to strike or refuse to perform work. 

In the Maryland area, the usual technique in the recent past has been to 
remoye from the job the union subcontractors, with whom the unions have 
no quarrel, using the weapons of economic and financial coercion, to force out 
any nonunion contractors and their workers who may be simultaneously at 
work. This alternative of “capitulation or liquidation”—to use the phrase of 
the U.S. Court of Appeals for the Fourth Circuit’ is and always has been the 
resort of unions that have been unable or unwilling to tackle the tough job of 
organizing the individual workman on the basis of value in union membership. 

It is said that the latter method of organizing is difficult. That is true. But 
if Government were to provide solutions to all economic problems that are 
difficult, there would be few vital areas of existence that would not be touched 
by its inevitable control. 

One element in the open-shop construction industry that hampers unions in 
their organizing efforts is the stability of employment. Because the nonunion 
employer does not have recourse to the union pool of workers, he must of 
necessity maintain a more stable work force. He cannot for the mere lifting 
of a telephone receiver man his construction projects. Because he must main- 
tain a stable force, his payroll is one in which his hourly rates may well be not 
so high as the union hourly rates, but in regular employment and annual income 
his workers are equally well taken care of. Their mere adherence to the non- 
union status is proof enough of such a desire on the part of many workers. 

As we see it, in this measure union proponents desire two things: one to 
ease the right to strike or refuse to work on a common construction site, and 
the other to use economic pressure to deprive workers of other firms of a liveli- 
hood in order to maintain their union hourly wage standards and working 
conditions. 

The implication that under current law and administrative decisions flowing 
from it unions do not have the right to picket at common sites does not stand 
up under examination. In testimony in the House of Representatives, many 
cases were cited showing that the unions do now enjoy such rights under the 
Moore Drydock standards set by the Supreme Court, thus guaranteeing their 
right to advertise. 

As for the right to deprive another worker of a livelihood in order to main- 
tain one’s own standard of living, it is a policy which, if it pervaded our eco- 
nomic system, would set up a special privilege class of workers who are—as 
George Orwell so well put it—“more equal” than other workers. 

Seen in this light, it is hard to believe that the U.S. Congress will in this 
age enact legislation that purposely sets one group of workers on a level superior 


1 Selby, Battersby & Co. and Associated Builders & Contractors of Maryland, Ine. v. 
National Labor Relations Board and Baltimore Building & Construction Trades Council, 
U.S. Court of Appeals for the 4th Cireuit No. 7600. 
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to other workers because of their political strength. As Government policy in a 
free democratic nation, it is without defense. 

The fiction that all contractors at a construction site are just one family—so 
frequently expressed by the proponents of this bill—is so fallacious as to be 
ridiculous. Anyone familiar with the construction business is well aware of 
the fierce competition today between general and subcontractors for jobs. Any- 
one familiar with construction knows full well the long history of differences 
and difficulties between general and subcontractors and the many court and 
arbitration decisions that belie all too strongly the concept of “joint venturers” 
or one single firm on the construction site, Quite the contrary, each firm is an 
enterprise in its own right; each has its contractual responsibilities. While 
most frequently the general contractor is given the overall responsibility for 
the completion of a construction job, each subcontractor and some suppliers 
stand against him fully clothed with his individual legal rights as a single 
enterpriser and entity. 

To revert again to our experience in Maryland, every time it has been neces- 
sary for the Associated Builders & Contractors to avail itself of the services of the 
National Labor Relations Board, it has been on behalf of a union firm. It is, 
indeed, the neutral union firms who are the first victim of the vicious secondary 
boycotts. And once the bulwark of protection now inherent in the National 
Labor Relations Act against this practice is torn down, beyond the victims in the 
union firms will lie the wrecks of many private enterprises that have been built 
under freedom and destroyed by special privilege. 

No amount of juggling of figures concerning hourly wage rates and specious 
pleading for maintenance of working standards can escape the fact that in an 
area like Maryland, union and nonunion firms have for many years continued to 
work in harmony on construction jobs. Now you are being asked to junk this 
business way of life at one blow. We urge you strongly not to grant govern- 
mental sanction to overwhelming power for one group of individuals against 
another to determine the right to gain a livelihood at the work of one’s own 
calling. 

There are many aspects—tremendous legal implications of this measure— 
that have been discussed in the House of Representatives and that have been 
presented orally to your committee. We urge you to weigh them carefully and 
refuse to pass a measure that will in fhe long run do more harm than good, that 
will tend to disrupt operations on the construction site rather than render 
them more harmonious. 


PREPARED STATEMENT OF Rosert E. Scorr, CHAIRMAN, REALTORS’ WASHINGTON 
COMMITTEE OF THE NATIONAL ASSOCIATION OF REAL Estate Boarps 


Mr. Chairman and members of the subcommittee, my name is Robert E. Scott, 
and I am a realtor engaged in the real estate brokerage, mortgage banking, and 
home building business in Elizabeth, N.J. As chairman of the Realtors’ Wash- 
ington Committee I represent the National Associattion of Real Estate Boards 
which consists of more than 67,000 realtors in 1,342 local real estate boards in 
every State of the Union. 

Our opposition to 8. 2643 is premised on our fear that the legalizing of second- 
ary boycotts “at the construction site’ would adversely affect home buyers 
through the licensing of economic coercion on neutral employers and employees in 
labor disputes. Such economic coercion would inevitably result in delays of home 
construction and higher costs to the home buyers. 

The broad language of the bill covering not only construction but “alteration, 
painting, or repair at such site’ means that the secondary boycott may be em- 
ployed to thwart progress toward rehabilitation and modernization of office 
buildings and apartment houses so vital to urban renewal. 

It is our understanding that the bill had its genesis in the insistence by the 
construction and building trades unions that they do not have the right to picket 
common situs. However, the assertions of the opponents of the bill that such 
right does exist, with safeguards, remains unchallenged. These safeguards 
established by the National Labor Relations Board are designed to protect the 
neutral employer and his employees from what has been since 1947 deemed un- 
lawful secondary boycotts and the coercion and duress which are their normal 
byproducts. By removing these safeguards the bill would generate secondary 
boycotts with all their attendant evils. Yet its proponents, sensitive to the evils 


of the secondary boycott, react with chagrin to the mere suggestion that the bill 
is a secondary boycott bill. 
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If the bill were not to permit secondary boycotts then what does the bill do? 

In a memorandum dated March 28, 1960, to members of the House Committee 
on Education and Labor, the National Association of Real Estate Boards cited 
seven hypothetical situations which the association feared would become reality 
if the common situs picketing bill were enacted. These are: 

1. In cases where the real estate broker and/or his salesmen are engaged in 
the selling of completed homes in a tract, as for example, from a model home, 
a labor dispute with the real estate broker could under S. 2643 result in the 
picketing of the entire project regardless of the absence of a dispute with the 
builder, prime contractor, or subcontractors. 

Such a possibility would, of course, inhibit any builder from engaging a real 
estate broker concerning whom a labor dispute might be impending as with a 
Teamsters local. The secondary boycott could be wielded as a powerful weapon 
for organizational purposes; i.e., coercing builders to engage only those realtors 
which are unionized. 

2. Assume a situation where the management of an apartment house or office 
building undergoing rehabilitation or renovation engages a subcontractor to air- 
condition the structure. The subcontractor chooses equipment from manufac- 
turer X. X is engaged in a labor dispute. Under the broad language of the bill, 
the union could picket the apartment house or office building with the object of 
preventing the installation of equipment manufactured by X. Under existing 
law, the boycott may be directed only against the manufacturer. Thus the re- 
habilitation, maintenance, and management of apartment houses, office buildings, 
and similar structures are brought within the scope of the secondary boycotts 
legalized by the bill. 

3. The prime contractor is unionized but the electrical subcontractor is non- 
unionized. Under existing law the electrical union’s picketing cannot be such as 
to coerce or restrain the employees of the prime contractor or other subcon- 
tractors. Under 8S. 2643 the Electricians Union can boycott the site and bring all 
construction to a halt. 

4. One of the building materials used in construction is manufactured in a non- 
union factory. Under present law the labor union having a dispute with the 
factory may not throw its picket line around the construction site. Under the 
bill S. 2643 a secondary boycott would be permitted at the site. The materials 
manufacturer is considered as “in the construction industry” and possessing a 
contractual relationship with either the prime or subcontractor engaged on the 
site. This may require a liberal interpretation of the language in the bill, but 
the history of litigation in labor law is one of liberal interpretation of the 
statutes. 

5. Building materials are transported to the site by a trucking company whose 
drivers are nonunion. Under existing law the truckers’ union could not throw 
its picket line around the site. Under 8S. 2643 this would be legal. 

6. Two unions are engaged in a jurisdictional battle for control of employees 
of one of the subcontractors doing work at the site. Under existing law any 
picket line would have to be restricted to the subcontractor. Under the bill, the 
entire site could be picketed. 

7. The jurisdictional battle involves a factery which produces a building ma- 
terial incorporated in the building. Under existing law there could be no picket- 
ing at the site. Under the bill a secondary boycott of the site would not be 
illegal. 

The memorandum was referred to the Department of Labor and on April 7, 
1960, the special assistant to the Secretary, Mr. Albert L. McDermott, replied as 
follows: 

“In view of the specificity with which this proposal is drawn, I believe you 
will agree that the danger to the real estate industry as viewed by Mr. William- 
son is based upon a misinterpretation of the proposed bill.” 

On March 18, 1960, Mr. Eugene P. Conser, executive vice president of the Na- 
tional Association of Real Estate Boards, in a letter to Senator Thomas H. 
Kuchel, a cosponsor of the bill, set forth four examples of situations which 
might arise under terms of the bill. These were as follows: 

1. A homeowner (or apartment owner or office building owner) has purchased 
paint to redecorate the interior. The factory where the paint is produced is in- 
volved in a jurisdiction dispute between two unions (both AFL-CIO). A picket 
line to prevent the painter from redecorating the house would be legal pending 
the settlement of the jurisdictional dispute at the factory. 

2. An apartment owner is ripping out the old built-in refrigerators replac- 
ing them with new equipment. There is a strike or other labor dispute at the 
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factory which manufactures the new equipment. A picket line is thrown around 
the apartment house and the work comes to a standstill until the dispute at the 
factory has been settled. 

3. A house is under construction and a dispute arises between the Teamsters 
Union and any one or more of numerous manufacturers or suppliers of building 
materials used in the construction. The Teamsters Union pickets the site and 
stops the construction. 

4. A house is under construction (or repair) and the owner contracts with a 
real estate broker to sell the property during the course of construction as is so 
frequently done. The broker advertises and assigns a salesman to the property to 
show it. Another salesman of the firm is a member of the Teamsters Union. 
The union pulls this salesman out on the allegation of a dispute, pickets the real 
estate office and also the construction site, stopping construction until the dispute 
is settled. Such picketing also could be applied to an entire tract of homes on 
the allegation that a dispute exists between the broker engaged to sell the homes 
and his salesman. 

Subsequently the Under Secretary of Labor James T. O’Connell, to whom Mr. 
Conser’s letter had been referred, replied to Senator Kuchel stating: 

“In view of the specificity with which this proposal is drawn, I believe you 
would agree that the danger to the real estate industry as viewed by Mr. Conser 
is based upon a misinterpretation of the proposed bill.” 

If the Department of Labor is correct in its interpretation of the bill, then 
certainly the bill would have only one purpose—the use of the secondary boycott 
as an instrument to force the unionization of all subcontractors at a construction 
site. Removal of this protection against the most vicious and ruthless instru- 
ment in the kit of organized labor would be an affront to the American people 
and would launch a new era of strife in the construction trades. The effect on 
the construction industry, the home buying public, the renters in apartment 
houses and office buildings, and the cause of urban renewal would be tragic. 

If it is not a “secondary boycott” bill then what does it do? Congressman 
Frank Thompson, Jr., sponsor of the House companion bill (H.R. 9070) in a let- 
ter dated April 28, 1960, to John C. Williamson, director, Department of Gov- 
ernmental Relations of the National Association of Real Estate Boards, had this 
to say on the subject: 

“T note with considerable chagrin that you have characterized my bill H.R. 
9070 as ‘secondary boycott bill. I am afraid that either you or your advisers 
have completely misunderstood the meaning of the legislation, have taken it out 
of context, or have deliberately misrepresented it. In any case, your interpreta- 
tion I consider to be totally and absolutely inaccurate.” 

Yet an amendment limiting the bill to picketing only against the employer 
directly and primarily involved was rejected by the House committee. 

With risk of appearing facetious, we respectfully submit that if all the ‘“don’ts” 
be believed, the bill actually does nothing and the committee should discontinue 
further consideration of the measure. 





PREPARED STATEMENT OF NATIONAL CRUSHED STONE ASSOCIATION 


This statement is submitted on behalf of the National Crushed Stone Associ- 
ation (NCSA) in connection with S. 2648 presently being considered by the 
Senate Subcommittee on Labor. NCSA is the nationwide nonprofit trade associ- 
ation of crushed stone producers who supply America’s needs for crushed stone 
and related products. Because of the wide and essential uSe of crushed stone 
by the building and construction industry, NCSA members view with serious 
concern S. 2643’s proposed amendments to the National Labor Relations Act 
relating to so-called “common situs”? strikes or picketing and oppose their 
enactment. 

The proposed bill would amend the National Labor Relations Act by exempting 
from secondary boycott prohibitions of section 8(b)(4) certain strikes and 
picketing at construction sites. They propose that a blanket immunity be given 
to “common situs” strikes and picketing in and, because of the bill’s broad 
language, beyond the building and construction industry as commonly under- 
stood. They give a congressional blessing to the use of secondary boycotts in 


1“Common situs” means a place where more than one employer engages in work, i.e., the 
site is common to the employers. 
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the construction industry and beyond so as to deprive employees and employers 
alike of rights and protections assured to them by the Taft-Hartley Act as 
amended by the recently enacted Landrum-Griffin Act. The bill proposed, more- 
over, is class legislation in its plainest form and, contrary to what the bill’s 
sponsors would have us believe, increases the disparity in the treatment of 
different labor organizations under Federal law. 

These are some of the major reasons compelling NCSA to voice strong objection 
to enactment of the proposed legislation. 


A. LOOPHOLES REOPENED AND RIGHTS NULLIFIED 


The voluminous and extensive legislative history underlying the recent passage 
of the Landrum-Griffin Act documents in considerable detail how secondary boy- 
cotts, recognition picketing, and hot-cargo agreements have been used to bring 
about economic hardship, unjustified abuse, and deprivation of employer and 
employee rights. Congress intended to curb these union practices by enactment 
of the Taft-Hartley Act in 1947. Loopholes developed by the NLRB under that 
act, however, allowed these tactics to continue until last year when the problem 
was again faced squarely and Congress enacted legislation outlawing such prac- 
tices. It is these very same practice sthat S. 2643 now intends to make lawful 
not only for the building and construction industry but also for additional 
(though uncertain in scope) segments of industry generally. 

S. 2648 not only reopens the secondary boycott loopholes under Taft-Hartley 
for the building trades and other unions, but it authorizes any type of union 
activity coming within the bill’s broad term—‘any strike or refusal to perform 
services.” The proposed bill thus gives construction and other unions unlimited 
authority once again to trample over the legally protected rights of certain 
numerous employees and employers. Workmen will be permitted to be coerced 
in the exercise of their rights to join or to refrain from joining a union. Union 
employees can be forced to switch their affiliation from the union of their choice. 
The employer is again made the whipping boy to force his employees into un- 
wanted unions or to be coerced into “accepting” unjustifiable union demands. 
And neutral employers will no longer be protected from becoming involved in 
another employer’s labor dispute. 

In enacting the Landrum-Griffin Act, Congress adopted rules fashioned by the 
Supreme Court and NLRB for dealing with construction site labor disputes.* 
In the Denver Building Trades case, 341 U.S. 675 (1951), the Supreme Court 
focused its attention squarely on a typical secondary boycott and picketing situ- 
ation in the construction industry. In this case the union called a strike of 
union employees of the general contractor on a construction project for the 
purpose of forcing a subcontractor doing the electrical work on the project to 
employ union help. It was not until the electrical subcontractor was asked to 
leave the project by the general contractor that union picketing was halted and 
work resumed on the construction of the building. The Supreme Court in con- 
sidering this union activity held that even though “the contractor and subcon- 
tractor were engaged in the same construction project * * * [this] did not 
eliminate the status of each as an independent contractor or make the employees 
of one the employees of the other.” The Court, therefore, held the picketing 
involved to be illegal under the prior law. 

By giving secondary boycott immunity to the building trades and other unions, 
S. 2643 would permit this independent status of subcontractors and materialmen 
and suppliers to construction projects to be disregarded. A single union engaged 
in a dispute with any one of a number of subcontractors or suppliers engaged on 
a project could bring all construction to a complete standstill merely by relating 
the dispute to the working conditions of some employees at the construction site. 
Consider then the effectiveness of this weapon for barring nonunion employees or 
employees who are members of another union from work on such projects. Con- 
sider also the tremendous economic pressure to which employers resisting 
unreasonable union demands would be subject when not only their work but all 
work on the project is brought to a halt. 

Enactment of the proposed bill will sweep away even the quite limited pro- 
tection that neutral employees now enjoy under existing law.* Strikes and 
picketing within its scope will be legalized notwithstanding the dispute. So 
also, under the bill’s broad provisions the union activities to be legalized may 





2H. Rept. 1147, 86th Cong., 1st sess., p. 39 (1959). 
® Cf. Moore Drydock Co., 92 NLRB 547, 27 LRRM 1108 (1950). 
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be used to effectively bar the delivery and receipt of products and materials 
essential for use on any construction project. Hence, under the provisions of 
S. 2643, materialmen, or suppliers to construction such as crushed stone sup 
pliers, and other employers not themselves building contractors will be seriously 
and prejudicially affected. 


B. UNJUSTIFIED CLASS LEGISLATION 


The argument has been advanced that this bill is essential to put building 
trades unions on a par with all other unions in the exercise of the right to 
engage in primary strikes. On this premise, Congress has been asked to reverse 
the law of the Denver Building Trades and Moore Drydock cases. This argu- 
ment cannot be taken seriously. 

Construction and other unions are now permitted to engage in strikes and 
picketing against primary employers even though the strike may, within cer- 
tain limits, involve neutral employers. Congress, moreover, has made expressly 
clear by proviso in last year’s amendment to Taft-Hartley’s section 8(b) (4) (B) 
“that nothing contained in this clause (B) shall be construed to make unlaw- 
ful, where not otherwise unlawful, any primary strike or primary picketing.” 
It is, therefore, obvious that what is at stake here is not equal privileges but 
special privileges legalizing secondary boycotts for the building trades and other 
unions. 

Under the prehire provisions of the Landrum-Griffin Act* building construc- 
tion unions have recently been granted special treatment in controlling employ- 
ment in their industry. Unique features of the building and construction in- 
dustry are said to justify this special treatment. Accepting this at face value 
for present purposes there, nevertheless, is no justification whatsoever to go 
this giant step farther and grant still further special privileges to these unions 
already so heavily favored. Legalizing secondary boycotts here not only flies in 
the face of, but completely reverses, the course of Federal labor legislation over 
25 years. 

An insight into the potential force of this weapon has been amply illustrated 
by the Teamsters’ use of the secondary boycott to extend its control. The broad 
language of the proposed bill would allow building trades and other unions an 
even greater use of this weapon. By permitting picketing or the refusal to 
perform services” * * * at the site of the construction, alteration, painting, or 
repair of a building, structure or other work * * *,” an entire manufacturing 
plant or factory could be shut down over a dispute aimed at or growing out of 
a contractor’s work on an addition to or alteration in some part of the plant. 
The practical effect is to cast such industrial employers into the middle of a 
jurisdictional fight between the union of their own employees and the construc- 
tion union. 

Cc. CONCLUSION 


Authorization of “common situs” strikes and picketing as proposed in the 
pending bill will establish a practical closed shop in the covered industries. It 
wil! enable unions to dictate their own terms to affected employers. Moreover, 
all labor disputes related, however indirectly, to the construction industry would 
no longer be limited to primary parties but would necessarily work great harm 
on innocent neutrals. Legitimate rights of employees and of the general public 
could be largely disregarded. There can be no justification whatever (and none 
has been advanced) for this speciel-privilege legislation. 

NCSA, therefore, cannot assert too strongly its opposition to S. 2643. 


PREPARED STATEMENT OF THURMAN ARNOLD, NATIONAL SMALL BUSINESS MEN’S 
ASSOCIATION 


I appear in opposition to this bill on behalf of the National Small Business 
Men’s Association of Washington. This association represents some 35,000 small 
business concerns, including a good number which are dependent upon the 
building industry. 

There are 20 unions in the building trades, if you include the Teamsters. 
Each of these unions contributes some special service toward the erection of 


*Sec. 8(f) of the Labor-Management Relations Act, as amended, 1959. 
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the building and they are constantly quarreling with each other as to what that 
service should be. This bill is an attempt to give any 1 of these 20 unions, 
however minor its contribution to any particular construction operation, power 
to tie up the entire building by a secondary boycott. 

The secondary boycott is a much more effective weapon for the Teamsters and 
the building trades unions than it is for industrial unions. Automobile workers 
or steelworkers would get little advantage from the legalization of secondary 
boycott even if it were given to them. The reason it is of such peculiar advan- 
tage in the building trades is that each union controls some strategic service, 
the absence of which can tie up the entire operation. In collective bargaining 
in the automobile industry labor leaders must think of the welfare of all the 
employees. They cannot make special demands for some minority group which 
go counter to the interests of some other group. They cannot permit some 
special service, such as electricians, to engage in a strike solely for their own 
benefit. Unions in the building trades are, however, subject to no such inhibi- 
tions. They are not bargaining in the interest of all the building employees. 
Each of the unions in the building trades controls its own particular bottleneck 
which can be used as a lever to stop the entire operation if secondary boycotts 
are permitted. Industrial unions, representing all the employees, have no such 
lever since they represent no specialized strategic service. 

Therefore, if there is one area of the labor movement where it is of the utmost 
importance to outlaw the secondary boycott it is in the building trades. During 
the last 3 years the overwhelming majority of boycott charges before the Na- 
tional Labor Relations Board were made against the Teamsters and the building 
trades unions. This is because a union in control of a bottleneck can make 
more effective use of a secondary boycott than an industrial union. This in 
turn is the reason why the Teamsters have been the fastest growing union in 
the United States through their control of the most important bottleneck of all, 
transportation. 

I am partially responsible for the prevalence of secondary boycotts in the 
building trades today because I am the man who lost the Hutcheson case before 
the Supreme Court of the United States. I construed the Norris-La Guardia 
Act as granting an exemption to labor only when it pursued a legitimate objec- 
tive. I thought it was legitimate for a labor union to acquire a monopoly over 
the supply of labor in any field if it was able to do so. I had no sympathy 
with the use of the antitrust laws to break up big unions into little ones. I did 
not, however, consider it a legitimate objective for a union to attack an employer 
with whom it had no dispute or for a union to supply an employer with services 
the employer did not want, or to boycott the efficient use of labor by the 
employer, or the use of machinery or laborsaving materials. When the Supreme 
Court ruled to the contrary, sufficient chaos ensued that the passage of the 
Taft-Hartley Act became an imperative necessity. 

The labor bill which passed the House in 1947 contained a section 301 which 
followed the idea of my original Hutcheson prosecution. It withdrew the 
exemption of labor from the antitrust laws where unions engaged in such 
illegitimate activities as fixing prices, allocating costs, and restricting production 
or distribution. In the conference report in 1947 this provision was stricken on 
the ground that by prohibiting the use of boycotts they made it unnecessary to 
bring labor within the antitrust laws. In effect Congress decided that the evils 
which the House sought to cure by applying the antitrust laws could be just as 
effectively remedied by the prohibition of secondary boycotts. 

Subsequent experience has shown that the Taft-Hartley Act did not effectively 
prevent the use of boycotts in the building trades. During the years 1956, 1957, 
and 1958 there were about 500 a year over which the National Labor Relations 
Board took jurisdiction, of which more than two-thirds were in the building 
trades unions including the Teamsters. Recent hearings have shown that there 
Were untold thousands that went unnoticed. This was because the small per- 
sonnel of the Board was unable to handle any cases except those of great impor- 
tance. 

In the meantime labor won an important victory in the Supreme Court which 
gave it practical immunity from prosecution for secondary boycotts in the 
thousands of cases which the National Labor Relations Board was unable to 
handle, The case of Guss v. Utah held that a State labor board had no juris- 
diction to enjoin a secondary boycott where the National Labor Relations Board 
had declined to act. This left the employer completely helpless against an 
admittedly illegal secondary boycott by a labor union. The employer had the 
theoretical right to sue the union for damages but ordinarily he did not dare use 
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it because his business might be destroyed by the boycott while the case went 
through the slow and tedious process to final adjudication. 

The recent labor reform act restores the jurisdiction of the State courts in 
cases where the National Labor Relations Board declines to act and thus plugs 
this loophole, It is no doubt for that reason that the building trades unions 
seek to reopen the loophole again so that they and the Teamsters can resume 
the same restrictive practices which led to the McClellan committee investigation. 
Therefore, in discussing this bill it should be clearly understood that it flies 
directly in the face of the intention of Congress as expressed by the conference 
report on the Taft-Hartley Act in title III (p. 65) of the report. It also reverses 
policy with respect to prohibition of secondary boycotts shown by the Labor 
Management and Disclosure Act of 1959 which restores the right of a State ta 
enjoin a secondary boycott by a labor union in cases where the National Labor 
Relations Board fails to act. I repeat, this bill is an attempt to reverse a policy 
against secondary boycotts which Congress has twice affirmed after extensive 
investigation and hearings. Certainly nothing in the McClellan hearings indi- 
cates any need to reverse that settled policy. 

The argument for the bill has a plausible sound. An industrial union may tie 
up an entire plant, and no one objects to this sort of bargaining power, even in 
cases where the union has a practical monopoly of the labor supply. It is only 
fair, therefore, say the proponents of this bill that a building trades union should 
be able to tie up and entire operation to enforce their demands. If they do not 
have this power, the building can go ahead in spite of a strike against one of the 
contractors. Trade unions should be able to bring pressure against the whole 
operation as industrial unions do, Without this pressure the work of the con- 
tractor against whom the union has a grievance can be put off while the rest of 
the operation proceeds. If the Automobile Workers are given the power to stop 
the entire production of General Motors, a building trades union should be given 
similar power with respect to an entire building operation. That power can be 
given the unions only by allowing them to engage in secondary boycotts against 
contractors on the site of the building with whom he has no direct employee 
relations. 

Yet this argument when analyzed is a principal reason why the bill should 
not be passed rather than one in its favor. This is because the passage of this 
bill will perpetuate a type of labor organization which, if continued, has the 
potentiality of effectively stopping the application of modern mass production 
techniques to the housing industry . 

Suppose that the same type of labor organization existed in the automobile 
industry. Suppose an electricians’ union installed the electric equipment in a 
ear, a painters’ union put on the paint, a plumbers’ union had jurisdiction over 
mufflers, an ironworkers’ union put on the fancy grillework, a sheet metal 
workers’ union constructed the body, an operating engineers’ union installed the 
motors. Had the automobile industry grown up in this way, only the very rich 
could afford a car. Fortunately, the automobile industry did not inherit any 
fixed type of rigid union structure. It did not become unionized until after 
mass production techniques had been adopted. Hence, different unions do not 
represent different segments of the services. Instead, one union furnishes all 
the services. It is true that one union has the power to close down the entire 
operation of General Motors or Chrysler or Ford. But in doing so it is bargain- 
ing for all the workers, not for a particular group. No single group in the 
automobile industry has the power to put their fellow employees in the industry 
out of work in order to enforce demands, the benefits of which these fellow 
workers do not share. 

It is indeed a paradox that private industry today has to have Government 
aid to finance the housing for half our population while the automobile industry, 
without public aid, can provide cars for the very poor. I vividly recall the 
amazement of some German businessmen when my cook, who lives in a sub- 
standard house, drove up to work in a shiny secondhand Cadillac car. So 
long as the building industry consists in a tangle of separate services, each 
furnished by a separate group interested in its own welfare rather than the 
welfare of all who work on the project, the building industry will never be able 
to break through into the area of mass production. This situation will continue 
even if every labor leader in the building trades acts with scrupulous honesty 
in the interest of his own minority group, if trade unions are permitted to use 
the specialized services they control as a lever to enforce a secondary boycott 
on the entire operation. Under the present organization of the building trades 
there is no incentive for any single union to consider the welfare of the workers 
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as a whole. The only incentive is to perpetuate at any cost to the public the 
monopoly which a particular union has over a particular service. Therefore, 
whenever machinery or organization is perfected which renders less important 
the particular service of any building trades union, the union is bound to be 
against it. 

As a result the building trades unions are a conspicuous example of very high 
wages and low take-home pay. The price of houses has been inflated until they 
cannot be built even for middle-income groups without Government financial 
aid. Mass production is the only answer. But this act, giving each trade union 
the power to battle with other unions, using the power of secondary boycott to 
enforce or extend their various jurisdictions, would be an insuperable barrier to 
mass production in housing. 

In our mass production industries served by industrial unions we pay the 
highest wages in the world. Yet in spite of that we have the cheapest labor. 
The coal miners are the highest paid miners in the world and have the greatest 
fringe benefits. This is the result of two things: First, John L, Lewis’ relentless 
demands over the years to obtain wage scales which coal operators used to 
consider fantastic ; second, to the fact that along with his wage demands Lewis 
encouraged mechanization and automation. When asked if this would not cut 
down the size of his union he replied that he would be very happy indeed if 
fewer men were compelled to work underground. 

What has been the effect on the price of coal? In spite of high wages, labor 
in our coal mines is the cheapest in the world. German coal wages are low, 
scarcely above subsistence. They are all the industry can afford. American 
coal industry can afford what seems to Europeans fantastic wages. This is 
because the American coal miner produces 10 tons a day as opposed to 3 tons a 
day for the German. It is for that reason that American coal can be shipped 
across the ocean and laid down in Germany cheaper than it can be produced at 
low wages in a German mine. Suppose there had been six unions in the coal 
industry, each with a monopoly on some special service. If that had been true, 
American efficiency in coal mining would not now exist. 

Today the United Mine Workers are attempting to introduce into the building 
field an industrial union known as district 50. If district 50 succeeds it may 
mean the dawn of mass production in low-cost housing. But if this bill is 
passed it means that the present obsolete type of service in the building industry 
will be perpetuated indefinitely. 

I am not arguing that trade unions do not have and will not continue to have 
an important place in building. The expensive house will never be made by mass 
production methods. Mass production destroys individuality in the product. 
Unions bound together by the common interest of their members in certain 
specialized skills will make a better contribution to an expensive house than 
industrial unions would. Trade unions will have no difficulty in finding an 
important competitive place in the construction industry. But if trade unions 
are not.compelled to seek that place competitively by demonstrating their actual 
value in the field where they are most useful, if minorities may use their con- 
trol of a specialized service to enforce secondary boycott, the housing industry 
will remain the conspicuous example of stagnation which it is today. 

The trade unions in the building trades have a vested interest in the perpetua- 
tion of a type of industrial organization which has become obsolete in the area 
of building where mass production is the only solution. In other areas in the 
building trades, particularly in the individually built house, they can probably 
make a better contribution than the industrial unions. This bill would give 
them the power to maintain their position in a field where they are not needed, 
where indeed they are a positive handicap. It is unthinkable that this commit- 
tee would reverse the policy of Congress when it passed the Taft-Hartley Act 
outlawing secondary boycott and the further policy in the recent labor reform 
bill which restored to the States the right to enjoin secondary boycott in order 
to perpetuate a form of industrial organization which has lost its utility in the 
area of mass production in housing. 





PREPARED STATEMENT OF NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS, WASH- 
INGTON, D.C. 


In connection with the forthcoming hearings scheduled by your subcommittee 
on S. 2643, the so-called common situs picketing proposal, we would appreciate 
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it greatly if the views of the National Society of Professional Engineers, as ex- 
pressed herein, could be included in the printed record. 

The National Society of Professional Engineers is a voluntary membership 
organization composed of over 53,000 individual professional engineers engaged 
in virtually all branches of engineering practice and field of endeavor. Each 
of our members is licensed by one or more State boards of engineering registra- 
tion to practice professional engineering. Society membership is affiliated 
through 53 State and territorial societies of professional engineers and approxt- 
mately 450 local community chapters. 

Since our inception over 25 years ago, the national society has been seriously 
eoncerned with the impact of national labor laws upon employed professional 
engineers, and in this connection has appeared before various congressional com- 
mittees and presented the views of the engineering profession on then-pending 
legislation. In 1947, for example, the national society, along with other major 
engineering organizations, testified in connection with the proposed amendments 
to the National Labor Relations Act, in order to have incorporated into law the 
present professional provisions, namely, sections 2(12) and 9(b)(1). Section 
2(12) provides a statutory definition of “professional employee” while section 
9(b) (1) protects professional employees from being included in a bargaining 
unit with nonprofessionals, unless the professionals vote by separate ballot for 
such inclusion. 

It was to protect these self-determination rights of professional employees 
that the national society appeared before your committee during hearings on the 
Labor-Management Reporting and Disclosure Act of 1959 and urged the adoption 
of language which would exempt professional employees from the so-called 
construction industry or prehire amendment to the Taft-Hartley Act to the ex- 
tent that their separate voting rights would be maintained. You will recall that 
the Senate committee report on the 1959 act stated in connection with the con- 
struction industry or prehire clause that: 

“This subsection, moreover, in no way modifies other provisions of the statute 
with respect to special types of employees such as professional employees. Thus, 
it is neither the intention nor effect of the bill to affect the status which profes- 
sional engineers now enjoy under the statute.” 

Likewise, the House committee report declared : 

“Moreover, it is the intention of the committee that the committee bill pro- 
visions with respect to such agreements shall not be construed as modifying in 
any way other provisions of the National Labor Relations Act, as amended, with 
respect to special types of employees such as professional employees, nor is it the 
intention or effect of the bill to affect the status which professional engineers: 
now enjoy under the National Labor Relations Act, as amended. 

In connection with our continuing attention to the implications of national 
labor legislation on the rights of engineering employees, we have recently been 
concerned over the possible detrimental effect of S. 2643, H.R. 9070, and other bills, 
the common situs picketing proposals, on employees of engineering and surveying 
contractors. As you know, the services of engineering and surveying firms con- 
stitute an integral aspect of many large-size construction projects, often requir- 
ing the presence of their employees at the actual construction site for varying 
periods of time. As a result, there have been several notable instances in which 
building trades unions have engaged in pressure tactics to organize these em- 
ployees into the union, force their replacement on the job by union members, or 
coerce construction contractors to cease doing business with the engineering 
and surveying firms. 

For example, some years ago the International Union of Operating Engineers, 
in an effort to organize engineering and surveying crew personnel engaged on the 
Ohio Turnpike, threatened employers with strikes and shutdowns. The union’s 
efforts were thwarted by the National Labor Relations Board in a decision fol- 
lowing the filing of unfair labor practice charges. 

More recently, the U.S. Supreme Court has left standing the decision of a 
Federal appellate court upholding a finding by the NLRB that the Operating 
Engineers Union had committed unfair labor practices against employees of an 
engineering and surveying firm by ordering a work stoppage to coerce the en- 
gineering and surveying employees into joining the union. The appeals court 
ruled that the union’s strike against the contractor brought pressure to bear 
which carried through as discrimination against employees of the engineering 
and surveying subcontractor. 

In still another similar situation, the NLRB ruled that local 12 of the Operat- 
ing Engineers Union violated certain unfair labor practice provisions of the act 
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by encouraging employees of construction contractors to strike because surveyors 
on the job were not members of the union. The Board found the work stoppages 
were ordered to force the construction contractors to cease doing business with 
certain land development companies in order to cause the developers to cancel 
their contracts with two engineering and land surveying firms. The Board also 
found the work stoppages had the further objective of forcing the engineering 
firms to recognize or bargain with the union on behalf of their employees at the 
construction site. 

We think it readily discernible from these examples that existing provisions 
of the Taft-Hartley Act are adequate in most instances to prevent undue union 
pressure upon employees of engineering and surveying firms in the construction 
industry. However, we seriously doubt that existing protection could be main- 
tained should 8. 2643, H.R. 9070, or similar measures be enacted into law. In 
fact, the rights of engineering and surveying employees in the construction field 
could, in the future, be placed in jeopardy if building trades unions are legally 
permitted to shut down an entire project in an effort to organize these employees. 

We think 8S. 2648, H.R. 9070, and similar bills could have this effect; and thus 
operate to the serious detriment of engineering and surveying employees. For 
these reasons, we are constrained to voice our objection to these proposals in their 
present form. 


PREPARED STATEMENT OF INLAND STEEL PrRopucts Co., MILWAUKEE, WIS. 


Thank you for the opportunity accorded me to enter this written statement 
into the record of your committee on the proposed legislation on common situs 
picketing. 

I should like to go on record before the Subcommittee on Labor in opposi- 
tion to the enactment of the Kennedy-Thompson bill, S. 2643, which would 
legalize secondary boycotts at building construction jobsites. 

Although described as a bill designed to permit common situs picketing, it 
could be more adequately described as actually legalizing secondary boycotts. 
I appear against the bill for the following reasons: 

1. One object of the amendment is to enable building trades unions to organize 
nonunion building construction contractors. 

2. Section 7 of the National Labor Relations Act would be effectively nullified. 

3. Employees could be forced into unions not of their own choosing. 

4. Secondary boycotts are foreign to the American way of doing business. 

5. Where contractors also operate production plants, construction employees 
vould be affected by shutdowns even though they had no dispute with their 
employer. 

6. The present NLRB ban on common situs picketing has been confirmed 
oy the Supreme Court in the Denver Building Trades Council decision. 

Each of these points may be detailed as follows: 


1. One object of the amendment is to enable building trades unions to organize 
nonunion building construction contractors 


One of the claimed objectives of the amendment is said to be to enable 
building trades unions “effectively” to organize so-called nonunion building 
construction contractors. In reality, however, this bill would provide building 
trades unions with the un-American weapon of economic coercion for the pur- 
pose of forcing employees into labor organizations not of their choice. There 
is no reason why building trades unions should not employ the traditional meth- 
ods of organizing, which should continue to be peaceful, noncoercive solicitation 
of individuals to join their organizations. 

Many building construction employees are represented by labor unions not 
affiliated with the Building and Construction Trades Department of the AFL- 
CIO; that is, they do not belong to what commonly is known as the building 
trades unions. If S. 2643 were enacted, building trades unions could effectively 
shut down any construction job and cause great economic loss to employees 
and employer, merely because the employees of some of the contractors at the 
job site belong to other bona fide unions, not affiliated with the building and 
construction trades department. Such a situation would be intolerable be- 
cause it would make a mockery out of the policies and principles embodied in 
the National Labor Relations Act, as amended, especially section 7 thereof. 


2. Section 7 of the National Labor Relations Act would be effectively nullified 


Enactment of a measure permitting secondary boycotts by building trades 
unions would stifle the traditional rights of Americans to work at a job or to 
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engage in a business free from coercion and restraint imposed by private parties. 
More particularly, passage of 8S. 2643 would defeat and make impossible the 
enjoyment of the rights guaranteed by section 7 of the National Labor Rela- 
tions Act, as amended, to wit: that workers shall have the right, freely, to 
select their bargaining representative, and to engage in concerted activities, 
and also to refrain from any and all such activities. Nnactment of S. 2643 
would impose upon employees, as their bargaining representatives, these labor 
organizations which are not freely chosen by them. 


3. Employees could be forced into unions not of their own choosing 


Bill S. 2643, if enacted, would have consequences so far reaching as to emas- 
culate many of the provisions of title VII of the recently enacted Labor-Manage 
ment Reporting and Disclosure Act of 1959 (the Landrum-Griffin Act). Thus, 
under the proposed bill, employees could be legally forced into building trades 
unions against their will, even though their wages and other benefits may be 
equal to or better than those applicable to members of building trades unions, or 
even though such employees might already be represented by labor organizations 
not affiliated with the building trades. Practically, then, the proposed enactment 


defeats and makes inoperative section 8(b) (7) of the National Labor Relations 
Act, as amended. 


4. Secondary boycotts are foreign to the American way of doing business 

Secondary boycotts of any kind are foreign to the American way of doing busi- 
ness and have always had the taint of unlawfulness. They should not be made 
lawful now. See in this connection, the remarks of Senator Taft (93 Congres- 
sional Record p. 4198) quoted with approval, in the Denver Building Trades Coun- 
cil decision, 341 U.S. 675, 686: 

“Tt has been set forth that there are good secondary boycotts and bad second- 
ary boycotts. Our committee heard evidence for weeks and never succeeded in 
having anyone tell us any difference between different kinds of secondary boy- 
cotts. So we have so broadened the provision dealing with secondary boycotts 
as to make them an unfair labor practice. 

Since the days when the late Senator Taft made this statement there have 
come to light many additional disclosures by the McClellan committee, and the 
conclusion has become inescapable that violence must not be done to the funda- 
mental principle that labor unions cannot be permitted to harass and impose 
economic harm on innocent, neutral employers, and their employees with whom 
they have no quarrel and who have no interest in or control over the primary 
dispute. 

A case in point occurred early this year in the State of Indiana where an 
independent subcontractor erecting a metal building which had been manufac- 
tured by Inland Steel Products Co. was forced to stop work because another 
contractor at the site had a labor dispute with his employees. The unions 
resolved their relationships within 24 hours by reference to a union joint trades 
board, and the subcontractor proceeded with his work even though the other 
contractor had a continuing dispute. Under the proposed legislation, all em- 
ployees of both unions would have stopped work even though not all were in 
volved in the primary dispute. 

In another case late last year in New York State, two unions engaged in a 
jurisdictional dispute. Several other unions working at the site, but for differ- 
ent contractors, could have been restrained from their normal operations had 
the proposed S. 2643 been law. As it was, employees in the other unions con- 
tinued their work while the jurisdictional problem was resolved by the building 
trades council of the city in which the work was being performed. 


Where contractors also operate production plants, construction employees 
could be affected by shutdowns even though they had no dispute with their 
employer 

In numerous instances, building construction contractors also operate produc- 

tion plants at fixed locations and their workers are represented by labor organ- 
izations other than the so-called building trades unions. The job construction 
departments of such employers, on the other hand, are usually organized by the 
building trades unions. Under bill S. 2643, picketing at the construction job site 
by the production workers’ union would shut down the entire construction site 
operations, even though no dispute exists with the building trades employees of 
that employer or with the employees of other contractors at the job site. The 
impact of the proposed amendment would, therefore, most seriously and ad- 
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versely affect every contractor who, in addition to a building construction de- 
partment, also operates an industrial-type plant at a fixed location. 


6. The present NLRB ban on common situs picketing has been confirmed by the 
Supreme Court in the Denver Building Trades Council decision 

The policy affirmed by the Supreme Court in N.L.R.B. v. Denver Build- 
ing Trades Council, 341 U.S. 675, to the effect that picketing of a contractor or 
subeontractor at a construction site constituted an illegal secondary boycott 
against the other neutral contractors working also at such construction site, 
is a salutary and sound one and must not be reversed by legislation. Innocent 
employers who have no differences with their employees should not be dragged 
into costly and acrimonious labor disputes in which they have no interest; they 
and their employees should not be subjected to economic loss and coercive pres- 
sure over which they have no control. 

The proposed amendment relating to the picketing of construction projects 
is aimed at overturning the decision of the Supreme Court in the Denver Build- 
ing Trades case. In that case, the Court rejected the contention that building 
contractors and subcontractors working on the same project are ordinarily 
“allies” for the purpose of applying the boycott ban. The decision opened the 
way for application of the ban to the picketing of construction sites (28 LRRM 
2108). 

After this decision was handed down, the NLRB evolved a series of basic 
tests for determining the status of picketing at so-called common sites. These 
tests, which are still applied, are as follows: 

(1) Picketing must be limited to times when the primary company’s em- 
ployees are actually present at the common site. 

(2) Picketing must be limited to places “reasonably close” to the operations 
of the primary employers’ workers. 

(3) The pickets must show clearly that their dispute is with the primary 
employer alone. 

(4) The primary employers’ workers must be engaged in the company’s 
normal business. (See Sailors’ Union of the Pacific, Moore Drydock Co., 27 
LRRM 1108. Also see the Washington Coca-Cola case, 33 LRRM 1122, in which 
the Board established the additional requirement that the primary employer 
must not have a separate, permanent place of business in the area at which the 
union can adequately publicize the dispute. ) 


* * * * 7 * * 


For the reasons cited above, and because I believe that the present labor laws 
provide adequate and proper protection against injury to innocent parties, 
whether they be employers, union employees, or nonunion employees, I urge 
your committee’s consideration and action against the proposed measure, S. 2643. 





PREPARED STATEMENT OF JOHN H. Ese, NATIONAL RetTarL LUMBER DEALERS 
ASSOCIATION 


My name is John H. Else and I am legislative counsel for the National Retail 
Lumber Dealers Association and its State and regional associations. 

The 30,000 retail lumber and building material dealers of the country are 
vigorously opposed to S. 2648, which would permit secondary boycotts at con- 
struction sites. 

Although the building trades unions received certain benefits not enjoyed by 
other unions in the Landrum-Griffin bill, they are now asking Congress for 
more special legislation to virtually exempt them from the secondary boycott 
provisions of the Labor-Management Relations Act. 

Proponents of this legislation argue that this bill does not let the bars down 
permitting secondary boycotts. However, it is my contention that to permit 
picketing or the boycotting of an entire construction job where several contractors 
and subcontractors are working, is a secondary boycott against all of them 
except the one with whom the union has a dispute. 

The building trades unions are asking for this legislation because they could 
require every workman to join the union or not be permitted to work on the 
construction site. 

The law would give these unions an organizing tool not enjoyed by other 
unions. 
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A union with a dispute with a small subcontractor could bring an entire con- 
struction job to a halt, whether such job is a military base, a highway, an air- 
port, an office building, a housing development, the building of a dwelling or the 
painting, repair, and improvement of any structure, large or small. 

They can prevent the delivery of materials to the jobsite thereby causing in- 
jury to a dealer furnishing the materials, the wholesaler and the manufacturer 
of the materials, although none of these persons have a dispute with the union, 
So its effect would be felt far beyond the construction site. 

This bill would permit the building trades unions of the AFL-CIO as well as 
the Teamsters, to boycott the employer and employees of other unions, and 
would increase jurisdictional disputes. 

To argue, as do the proponents of this bill, that all contractors and subcon- 
tractors are really only one employer on a construction job is not based on fact. 
In most instances, they are independent contractors doing their own hiring and 
are not subject to the other contractors on the job. 

The employees of each of the contractors should have a choice of joining or 
refraining from joining a union and in selecting the union they prefer. This 
would be denied them under this bill. 

The National Labor Relations Board has set up certain reasonable limitations 
and requirements for picketing at a construction site. 

The building trades unions are asking Congress to do away with these reason- 
able limitations, and to permit wide open, total picketing of the entire job, there- 
by injuring innocent employees and employers having no dispute with the unions. 

The Landrum-Griffin bill strengthening the law on secondary boycotts has 
been on the statute books less than 1 year. Now the building trades unions are 
asking Congress to relieve them from its provisions and to grant them special 
privileges not enjoyed by other unions. 

Secondary boycotts are evil and the law prohibiting them should apply to all 
unions alike. 

We can see in this legislation an attempt to dismantle the Landrum-Griffin 
law and the LMRA piece by piece by providing escape hatches for certain unions. 
If Congress approves this bill we can expect other unions to demand special 
privileges and immunities of Congress. 

To place this bill in proper perspective, one only has to examine the statistics 
of the National Labor Relations Board to find that the building trades unions 
and the Teamsters Union have been the greatest users of the secondary boycott. 

It is difficult to understand why some of the very unions which have been 
found to be involved in scandals are the ones coming to Congress for special 
privileges and immunities. 

There should be three tests for fair labor legislation. Is it fair for the em- 
ployer, is it fair for the employee, and is it in the best interest of the public? 

We submit that this legislation does not meet this test because it is not in the 
best interests of the public or the employer. The benefits run solely to certain 
favored unions. 

Merely because a union has a dispute with one employer, is it fair to hundreds 
of employees of other contractors and subcontractors on the job to force them to 
cease working? 

I do not believe any member of this committee can honestly say that it is. 

We respectfully urge this committee to reject this legislation. 


PREPARED STATEMENT OF FEDERATED EMPLOYERS OF SAN FRANCISCO 


The following statement is respectfully submitted in accordance with the in- 
vitation extended by Mr. Stewart E. McClure, chief clerk of the U.S. Senate 
Committee on Labor and Public Welfare. I regret that we were not permitted 
to testify and be questioned on this important matter because it is our impres- 
sion that some members of your committee are not fully aware of the impact 
which this bill will have on day-to-day labor relations. For example, the com- 
mittee members must be thoroughly puzzled by the conflicting assertions being 
made on all sides. Some claim the bill will permit secondary boycott, product 
boycott, blackmail picketing, and a return to the closed shop. Others claim that 
such assertions are incorrect and that the bill’s purpose is merely to extend the 
same picketing privileges to construction unions that are presently available to 
nonconstruction unions. It should be apparent to anyone that there is a great 
difference between these views. 
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As practitioners in the field of everyday labor relations we are little interested 
in theoretical debate over academic issues. We are instead vitally interested 
too, in the application of the bill to actual day-to-day situations. We hope that 
you are concerned with the actual application of the proposed law to our labor 
relations situations. 

WHAT DOES 8S. 2643 PROVIDE? 


The bill adds the following proviso to section 8(b) (4) of the National Labor 
Relations Act as amended : 

“Provided further, That nothing contained in clause (B) of this paragraph (4) 
shall be construed to make unlawful, where not otherwise unlawful, any strike 
or refusal to perform services at the site of the construction, aiteration, painting, 
or repaid of a building, structure, or other work and directed at any of several 
employers who are in the construction industry and are jointly engaged as joint 
venturers or in the relationship of contractor and subcontractors in such con- 
struction, alteration, painting, or repair at such site, and there is a labor dispute, 
not unlawful under this act or in violation of an existing agreement, relating to 
the wages, hours, or other working conditions of employees employed at such site 
by any of such employers.” 

WHAT DOES S. 2643 DO? 


The proposed bill does authorize secondary picketing and boycott actions under 
the guise of picketing a contractor “at the site of the construction, alteration, 
painting, or repair. The words “secondary boycott” are carefully avoided but 
the result is the same. Thus, if 1 am a manufacturer of metal products and 
decide to have my plant painted by a painting contractor who becomes involved 
in a labor dispute, my premises may be picketed even though I have no dispute 
with the painters’ union and employ none of these workers in my plant. This 
results in pressure on an innocent third party employer (me) to: (@) get rid of 
the painter who has the dispute and replace him with one who has no dispute 
with the painters’ union, (0) prevail upon the painting contractor to make his 
peace with the painters’ union so that the pickets will be withdrawn, or (c) 
asking the contractor to halt his work on my plant until the dispute is settled. 

All the elements of secondary boycott picketing are present in this situation 
when the painters’ union pickets my factory and my production workers observe 
the picket line. I am the innocent third party with no relationship with the 
painters’ union, but my factory is the object of the picketing and I am coerced 
by the resulting pressures to act in the manner desired by the union, namely, to 
cease doing business with the painting contractor until he comes to terms with 
his union. 

When confronted with this sort of practical problem the proponents of this 
bill say that it is not their intention to permit secondary boycott and this matter 
may be clarified by being spelled out in the committee report and by floor de- 
bate. I say that if there is no intention to permit the return of secondary boy- 
cott then in all good faith, the proponents of this bill should be willing to say so 
in the form of appropriate amendment to the bill. 

The following amendment would assure the nonconstruction employer freedom 
from coercive secondary picketing and would remove any excuse for sympathetic 
strike, walkout, or observance of a picket line by nonconstruction workers. If 
the proponents mean what they have said in hundreds of letters to their con- 
stituents they should be prepared to amend this bill to incorporate appropriate 
safeguards. This amendment is offered for consideration as an addition to the 
present bill. 

“and, provided further, That any such picketing or other action by the union 
shall be unlawful if it causes any employees of an employer not engaged in con- 
struction to strike, walk out, or otherwise refuse to perform their usual and reg- 
ular work during such period of picketing.” 

There is ample precedent already in section 704 of the act for this sort of re- 
striction. I refer to the restriction on publicity which has the effect of inducing 
an individual employed by any person other than the primary employer, who, 
during the course of his employment refuses to perform his usual work. 

The second major respect in which nonconstruction employers would be 
affected is in the refusal of a construction union like the electricians to install 
equipment which does not carry their label. For example, installation of equip- 
ment. made by the IAM or by the United Electrical Workers is traditionally 
resisted by the IBEW. Under section 303(a) of the act a union is prevented 
from engaging in activities defined as unfair labor practices in section 8(b) (4) 
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of the act. This would include engaging in product boycott. However, when. 
it is realized that construction unions are already exempt from the hot-cargo 
clause restriction in section 8 of the act and can strike an employer to obtain 
such a clause then the picture is a little more clear. In other words, construc- 
tion unions are given preferred status over other unions and may legally seek 
hot-cargo clauses by any legal means, including a strike. Such agreements 
typically provide that an employer will not handle any product deemed unfair 
by the union. Moreover, if that construction employer is working on a job in 
my plant and violates his agreement by handling any product or uses any equip- 
ment deemed unfair by the union, the union, may seek enforcement of the 
hot-cargo clause in the courts and may sue for damages for breach of contract. 
A recent decision of the National Labor Relations Board’s General Counsel in a 
ease involving the Avalon Construction Co., of Arlington, Calif., states that the 
use of legal action to enforce a hot-cargo clause does not constitute restraint 
or coercion within the meaning of the act. 

Under the language of 8. 2648, construction unions will be able to resume 
their past practice of picketing to enforce a hot-cargo clause and there is no 
restriction now on construction unions which strike to obtain such clauses. It 
is bad enough to give construction unions preferred treatment over other unions 
with respect to freedom to strike for hot-cargo clauses from employers, but to 
now give back the right to strike in enforcing such clauses, completely negates 
the purposes of the Landrum-Griffin Act on this matter. 

We recommend that 8. 2648 be amended to specifically prohibit picketing 
for purposes of a product or service boycott. Proponents of this bill in their 
public statements have said that they do not intend to legalize product or serv- 
ice boycotts by S. 2643. If this is so, there should be no objection to saying so 
in the bill. Language such as the following should be inserted in the proposed 
bill to cover this point. 

S. 2648 modified as suggested in the foregoing (new wording italicized) : 

“Provided further, That nothing contained in clause (B) of this paragraph 
(4) shall be construed to make unlawful, where not otherwise unlawful any 
strike or refusal to perform services at the site of the construction, alteration, 
painting, or repair of a building, structure, or other work, so long as no such 
strike or refusal to perform services may have as its purpose or effect the boy- 
cotting of any employer, product, or service, and so long as such strike or re- 
fusal to perform services is directed only at any of several employers who 
are in the construction industry and are jointly engaged as joint venturers or in 
the relationship of contractors and subcontractors in such construction, altera- 
tion, painting, or repair at such site, and there is a labor dispute, not unlawful 
under this Act or in violation of an existing collective bargaining contract, re- 
lating to wages, hours, or other working conditions of employees employed at 
such site by any such employer: And provided further, that any such picketing 
or other action by the union shall be unlawful if it causes any employee of an 
employer not engaged in construction to strike, walk out, or otherwise refuse to 
perform his usual and regular work.” 


DO CONSTRUCTION UNIONS SUFFER FROM DISCRIMINATION WITH RESPECT TO 
PICKETING ? 


The standard plea is made by proponents of S. 2643 that: 

“The National Labor Relations Act authorizes the employees of a factory to 
engage in peaceful picketing in a labor dispute with their employer. But the 
employees on a construction project working together at the same site under 
different subcontractors, are prohibited from peaceful picketing, even though the 
dispute is the same as that of the factory workers.” 

At first glance the impression would be from this statement that all peaceful 
picketing of an employer with whom a union has a dispute on a construction 
job is prohibited. This is not the case. A union can picket a specific employer 
at a construction job and other employees are free to observe that union’s picket 
line and refrain from work. That is precisely the case for picketing at a factory 
where some of the employees are members of a striking union and the remaining 
employees are members of other unions. In each situation the nonstriking em- 
ployees have the right to observe the striking union’s line. 

The real objective of S. 2643 is to make legal again the practice of permitting 
any union to shut down completely any construction or repair job involved ir 
a labor dispute. This includes jurisdictional disputes as well as representa- 
tional and economic disputes. The newspapers today carry front-page verifica- 
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tion of this objective. See page 26 of the Wall Street Journal for June 7, 1960 
and read the article entitled, ““Machinists’ Strike Halts Work at Four Missile 
Bases.” How was the work halted? In the words of Roy Brown, general vice 
president of the Machinists’ Union as quoted in the paper, “at least 50 percent” 
of the total work force did not cross the IAM’s picket lines at Cape Canaveral, 
Fla., Vandenberg Air Force Base, Calif., and bases at Cheyenne, Wyo., and 
Omaha, Nebr. 

The missile base in Wyoming has nine separate launching locations, with 30 
to 40 miles separating some of them, and the distance around the base is about 
400 miles. This entire operation constitutes one construction project. The 
union’s objective is to shut the entire project down with 100 percent of the total 
work force prevented from going to work. For example, in 1958 at the Redstone 
Arsenal in Alabama, the Electricians’ Union, by placing pickets at all entrances 
succeeded in shutting down the entire construction program employing many 
contractors at the arsenal for 32 days, although the dispute was with only one 
contractor, This was done because other unions observed the electricians’ picket 
lines. It is being done today at the various missile bases named above and it is 
a flat refutation of the statement that construction unions can’t engage in peace- 
ful picketing. The real objectives of S. 2648 are to confer additional special 
privileges on the construction unions to engage in jurisdictional strikes, second- 
ary boycotting, blackmail picketing, and other coercive acts which are presently 
illegal. Proponents of these bills may not understand the reasons behind these 
bills but the unions involved are fully aware of the opportunities contained in 
the broad language of S. 2643. In our opinion, that is why all attempts to amend 
the language of these bills have been strongly resisted. The members of this 
committee can test this view to their satisfaction by proposing suitable amend- 
ments of the sort which we have recommended for your consideration. It is our 
sincere hope that this committee and the Congress will not repudiate a large part 
of the Landrum-Griffin amendments to the Taft-Hartley Act by their action on 
S. 2643 or similar bills. 


PREPARED STATEMENT OF Harry H. RAINS, ON BEHALF OF THE LONG ISLAND ASSO- 
CIATION, THE BUILDING TRADES EMPLOYERS ASSOCIATION OF LONG ISLAND, 
LoNG ISLAND TILE CONTRACTORS ASSOCIATION, WATER SUPPLY CONTRACTORS 
ASSOCIATION, READY MIXED CONCRETE PRODUCERS ASSOCIATION OF LONG ISLAND 


My name is Harry H. Rains. I am an attorney with offices in Mineola, Long 
Island, N.Y., and am labor counsel to many employer associations on Long Island. 
The employer groups engaged in the building and construction industry are all 
union organized. The employer associations are all greatly concerned with the 
proposed legislative attempt to legitimatize secondary boycotts in the building 
trades. 

It may be surprising to some that employers with union contracts should voice 
opposition to a bill that “merely allows the construction trades the same rights 
the industrial unions row enjoy in organizational activity.” Suffice it to say, that 
if that is all the legislation effected, there would be no such great concern on the 
part of the construction industry. The bill, however, goes much further. What 
this legislation will do, in effect, is raise the frightening specter of the possibility 
of a complete stoppage wherever—and now I quote from the bill—‘construction, 
alteration, painting, or repair of a building structure or other work” is occurring. 
And this should be cause for great concern to the construction industry em- 
ployers and we submit, to their employees and the public. 

The argument advanced for this legislation is that under the present law and 
the Denver Building Trades decision the construction unions are prevented from 
pursuing organizational activities permitted the industrial unions. Because of 
the feature of subcontracting in the construction industry, a building trade union 
it is claimed, cannot picket a project like an industrial union can picket a factory. 

The argument is superficially attractive. It does not, however, hold up against 
the economic realities of the construction industry. The legislation, as written, 
far from being an “equalizer,” constitutes special privilege legislation. It is not 
only unjustified by the facts, but flies in the face of our public labor policies of 
(1) preserving the employee’s freedom of choice in deciding whether or not to 
join a union and (2) eliminating industrial strife by provision of elective alter- 
natives to economic force. 

It was less than a year ago that the Landrum-Griffin amendments to the 
Federal labor law were enacted. The building trades were specially granted 
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the right to sign prehire agreements, 7-day union shop clauses and hiring hall 
provisions. These were ostensibly aimed at adjusting the law to the necessities 
of the construction trades. It was in recognition of the fact that the unions 
are the most stable factor in an industry marked by frequent turnover of 
employees and jobs. It might be necessary to allow for a 7-day union security 
clause when a craft can complete a job in less than 30 days. It might be neces- 
sary to legitimatize the union as a source of labor when employees move from 
job to job. It does not follow, however, that the unions should be given the 
right to engage in secondary boycott action when the employees don’t want 
to join the union—or, more accurately, in many cases can't join the union. 

The argument that the construction unions should be made equal in rights 
with the industrial unions ignores the above-cited special privileges they already 
enjoy. Further, it ignores the fact that they are free now to engage in primary 
activity—under the same limitations and to the same extent as the industrial 
unions. Under the Moore Drydock standards, common situs picketing is per- 
mitted so long as the standards—standards which disclose that the activity is 
aimed at a primary employer—are complied with. To pass the proposed legis- 
lation is to grant not an equalizer but a special privilege to a segment of or- 
ganized labor that already enjoys a favored position under our laws. 

It is difficult to understand the claimed necessity for legislation to allow 
construction unions freedom to organize. It has been my experience that the 
trades do not organize; they protest “nonunion conditions.” There is a funda- 
mental distinction between the two. The latter is not organizing the unor- 
ganized. In Denver Building Trades the respondent union was not attempting 
to enroll the nonunion employees as members of the union. They were inter- 
ested in getting them forced off the job and their own members in. Moreover, 
it is highly questionable whether these nonunion employees could have joined 
the union even if they had wanted to. The construction trades’ record of dis- 
criminatory hiring and membership practices have long been the subject of 
criticism and, recently, of legislative action. The prevalence of “second class” 
union citizenship, of discriminatory hiring halls, of “permit men,” of practices 
that provide for taxation without representation, are obnoxious to our demo- 
cratic principles, let alone our labor law. In Long Island only last week, for 
example, the National Labor Relations Board found a construction union dis- 
criminating against permit men in regard to benefits; benefits, it should be 
added, that were paid on these men by their employers. 

The results of allowing the union to force a complete stoppage because non- 
union men are on the job means, as far as many of these men are concerned, 
that not only are they to be deprived of union membership but now, with the 
endorsement of the Federal law, they can be effectively barred from pursuing 
their livelihood in the construction industry. 

There are few enough employers today who have the temerity to endure a 
stoppage on a construction project, with the accompanying violation of their 
building contract commitments and deadline dates and pursue their present 
legal remedies. I have known few who would think of refusing a union dele- 
gate’s request, let alone wait until the union posts pickets. Further, there are 
few situations where I, as an attorney, could, in good faith, advise a client to 
pursue his legal remedies in the face of the practical realities of the situation. 
The truth of the matter is that the law, as it now exists, is hardly effective. 
Eliminating the legal sanction removes the last means by which the few hardy 
employers can insist on equal job opportunities for nonunion employees. 

It should be noted that the bill is in no way limited to organizing situations. 
Under the bill any dispute, so long as it relates to wages, hours or other working 
conditions can justify a complete work stuppage with no recourse to legal remedy. 
The threat of a complete stoppage will be raised in each dispute between a 
contractor and a union delegate multiplied many times over by the many con- 
tractors on each job. The position that “we do it this way or else everybody 
walks’—the 7 o’clock arbitration, as we call it on Long Island—will become 
the rule of contract interpretation. To the individual contractor the increased 
risk of stoppage over an issue that is completely beyond his control will be in- 
tolerable. No less unfortunate will be the union delegates who, obligated by 
the traditional reciprocity of the building trades councils, will be forced to 
pull his men off jobs because of the political ambitions, or capricious desires 
or motives of the delegate of another craft. Under the present law, the possi- 
bility of an injunction and a damage suit might make a delegate think twice 
before he acts. It might be a face-saving device upon which to negotiate a 
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peaceful settlement. The lifting of the legal sanction will also lift the burden 
of responsibility. The construction industry is marked by the delegate’s present 
enormous personal powers in the policing of contract conditions. It is an industry 
where the local union is virtually independent of control by any international 
affiliation. Under these conditions the proposed bill is a naked grant of addi- 
tional power to the business delegate. Legalization of the pressure picket line 
will not add to the cause of industrial peace. 

Further, the legislation can be read as allowing product boycotts and, as 
such, can extend the area of dispute far from the construction site. Mann- 
facturers that install their own products may be boycotted on the job because 
of the internecine conflict between the building trades unions and the union 
that represents the employer’s production workers. In such cases manufac- 
turer-installers will be faced with an impossible dilemma. If their production 
workers, exercising their free choice, select a union that is not approved by the 
building trades, the work will not be installed. The already present pressure 
on these firms to sign with acceptable unions—contrary to the desires of their 
employees and in violation of the law—will be intensified. 

The issue of fabrication work, i.e., which work is to be done in the factory 
and which on the jobsite, will doubtless be decided in favor of the jobsite, 
meaning the end of technological improvements in building methods and ac- 
companying increased costs to the public; or the equally costly alternative of 
a prolonged stoppage. 

It should be noted that in none of the above examples is the question one of 
nonunion labor or of organization. Yet the language of the bill is broad enough 
to allow for these interpretations. Ironically, the very absence of a valid 
justification for any change in the law will allow for almost limitless extension 
of the bill’s application. As a matter of statutory construction, an act can be 
limited to the reasons for its existence. Where a literal application exceeds 
the statutory purpose, the courts can refuse to extend the law. In the instant 
bill, where there is only the vaguest kind of statutory purpose, literal applica- 
tions will be difficult to avoid. 

To the extent that this law will give the construction trade unions the power 
to compel “members-only on the job” and thereby force nonunion craftsmen 
into the union or off the job, in disregard of their wishes, is contrary to the 
basic principle of self-determination that runs throughout the labor law. In 
that it opens the door for resort to economic force, it frustrates the main ob- 
jective of the act, the prevention of industrial disputes. 

The basic antipathy of this legislation to our public policy is perhaps more 
concretely illustrated by the clash of the proposed provisions with the appli- 
eation of other sections of the act. In Associated General Contractors (119 
NLRB 1026, enf’d 266 F2 905) the Board held that a general contractor’s 
removal of a subcontractor and his employees after a union stoppage was a 
violation of 8(a) (1), (2), and (3) of the act and that the union had violated 
sections 8(b) (1)(A) and (2) by causing the subcontractor, through the gen- 
eral contractor, to violate section 8(a)(3). (It should be noted parenthet- 
ically that in that case the subcontractor was not nonunion but “wrong union” 
in that his employees were represented by the San Francisco Area Group of 
Professional Employees and not the Operating Engineers. The job involved 
construction on Travis Air Force Base.) Presumably, this is still good law. 
The labor Jaw will then present the following anomaly. The new provisions 
will allow construction trades to engage in secondary boycotts for the purpose 
of forcing a subcontractor and his men off the job, and the old provisions will 
make such action, if successful, an unfair labor practice. It could well be that 
a 10(j) permissive injunction could be sought to prevent the very picketing 
that the new provisions will allow. 

In the same situation (the classic Denver Building Trades situation) it 
would seem possible to secure an injunction under 8(b)(7)(C) of the act. 
“Organizational” common-situs picketing is certainly a demand for recognition. 
8(b)(7)(C) provides that picketing for recognition for an unreasonable period 
of time, not exceeding 30 days, without filing a petition for an election is an 
unfair labor practice and 10(1) provides for a mandatory injunction in such 
cases. In view of the drastic effects of a union picket on a construction site 
and considering the fact that the entire job, insofar as one subcontractor is 
concerned, may be for only a few weeks, then 1 day of picketing should be an 
unreasonable period of time to picket without petitioning for an election and 
should be enjoined. The same reasons that led Congress to shorten the-grace 
period in the construction union-security clasues should be considered by the 
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Board in determining the reasonableness of the time allowed for picketing 
under 8(b)(7)(C). 

In conclusion, it would be a serious mistake to treat this bill as merely allow- 
ing the construction trades the same rights permitted industrial unions. The 
consequences of the proposed legislation are too grave and too important to be 
justified by an abstract and erroneous legalistic equation. Superficial abstrac- 
tions should not be the avenue by which the construction trades are granted a 
virtual monopoly on job opportunities in derogation of the rights of the em- 
ployees, their employers and the public. 

We urge the rejection of this bill. 


PREPARED STATEMENT OF ROBERT D. HIGGINS, JR., DIRECTOR OF PUBLIC 


RELATIONS, 
H. L. Coste CONSTRUCTION Co., GREENSBORO, N.C. 





I am Robert D. Higgins, Jr., director of public relations for H. L. Coble Con- 
struction Co., Greensboro, N.C. I have been personnel director of S & W Motor 
Lines and claims manager for National Surety Corp. I practiced law briefly 
in Daytona Beach, Fla., and am a graduate of the University of Florida Law 
School. 

In November of 1959 I was a member of the North Carolina Trade & Industry 
Mission to Europe led by Gov. Luther Hodges. Again in March of this year 
I returned to England, Germany, and Switzerland on a followup mission, which 
lasted 6 weeks. These two trips took me into many major industries of Europe. 

First I want to make it clear that I do not consider myself an expert either 
in the field of world economics or labor relations. My position is that of an 
average American businessman who is one of thousands who is alarmed at the 
loss of business the U.S. manufacturers are suffering domestically as well as 
worldwide. I believe that all men should have the freedom to decide for them- 
selves whether or not they want to belong to an organization, be it union, re- 
ligious, civic or fraternal. Records show that patriotic citizens of this country 
are appalled at the gangsterism in unions—their tremendous power politically, 
economically, and their mockery of our law, courts, Senators, Representatives, 
and other Government officials. I am one of these patriotic citizens. 

Today the industries of Western Europe are producing countless products 
which are selling delivered at a price less than manufacturers in the United 
States can produce them. These European plants are equipped with modern 
machinery, skilled labor and are being geared as rapidly as possible to increase 
their production. The labor force is the main bottleneck. In West Germany, 
the unemployment rate is 0.008 percent. To correct this problem, Italian labor 
is being imported at a rapid increase. For example, Daimler Benz Co., manu- 
facturers of automobiles, are building barracks for 2,000 such workers. It is a 
common sight to see Italian laborers on the streets of Germany and the Swiss 
cities. What does this all mean? It means that these countries are going all 
out for world trade and while their cost of production may be increasing be- 
eause of higher labor rates, they do not come near the cost in the United States 
except in rare instances. The laborer in Europe is living better than ever before. 
No longer is it a rarity for a worker in a plant to own an automobile and have a 
nice home. This seems to be the rule today rather than the exception. Labor 
demands for increases in rates will be on a gradual scale and I don’t believe 
anyone thinks that their labor rates will ever be as high as the rates in the 
United States. 

It is not necessary to explain the fact that inflation, as in years past, is con- 
tinuing to rise. Production costs are going up. The steel industry is considering 
another price increase. Manufacturers all over the country are complaining 
about foreign imports. Many manufacturers have had to close their plants or 
lay off labor because of the decline in business. Many manufacturers have built 
plants in foreign countries because they could no longer be competitive in foreign 
trade if they produced their products in this country. 

It seems to me (and I’m sure to many thousands of Americans) that our 
Government at this time should be thinking of ways to protect our industry 
from unjust demands of unions that increase the cost of production instead of 
considering the possibility of amending a law which will give the right of 
secondary boycott to trade unions and the Teamsters which, in turn, will mean 
higher costs and increased inflation. 

An associated press report I received from one of the Members of Congress 
quotes Secretary of Labor Mitchell, as follows: “You can’t expect trade unionists 
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to be compelled to work against their will with nonunion people on the same 
job.” 

What about the nonunion people that don’t want to join a union. I cannot see 
why any believer in the principles of democracy would want to give the trades 
unions the right of secondary boycott which, in turn, could create such economic 
pressure on nonunion employers that the nonunion employees would be forced 
to join a union. It seems a basic that nonunion people are citizens of the United 
States and, as such, should have the freedom to work as individuals and not be 
forced to become members of a union organization they do not believe in, do not 
want to pay dues to, nor participate in their political programs. 

This amendment to the Landrum-Griffin law refers only to secondary boycotts 
at the site of construction, alterations, painting, or repair of a building, strue- 
ture or other work. If secondary boycotts are illegal at all other locations, then 
prima facie secondary boycotts as such are illegal as far as the majority of 
industry is concerned. This group of nonunion people who are a part of the 
construction industry are a minority and apparently expendable. If Congress 
approves this bill, it will mean that workers will lose their freedom before the 
general public, which overwhelmingly supported the Landrum-Griffin bill, is 
aware that the Landrum-Griffin bill is being nullified piecemeal. In this way, 
unions again can be appeased; prices will go up, and we will continue on the 
road of inflation with no care in the world about industry and its battle with 
foreign competition. 

The passage of the Landrum-Griffin law was a step in the right direction. It 
was passed because unions had been investigated and their unfair and illegal 
practices had been brought out into the daylight for the citizens of this country 
to see. They demanded that legislation be passed to curb these unfair and 
illegal practices. I do not believe that the people of this country intended that 
the trade unions and Teamsters who were guiltier of these practices than most 
of the other unions, should get immunity from this legislation. 

Construction trade unions today seek a 100 percent monopoly over all con- 
struction workers. What rights remain to the man in the construction industry 
that does not want to belong toa union? 

Certainly the American people have made it clear that this man should be 
protected—that secondary boycotts are illegal. 


PREPARED STATEMENT OF CHAMBER OF COMMERCE OF ROCKFORD, ILL. 


In reply to our request to testify on S. 2643 before the Subcommittee on Labor, 
we were advised that witnesses were “limited to major national parties at 
interest.” The real parties in interest are not “major national parties’; the 
real parties in interest are individual citizens who look to the law for the pro- 
tection of their respective freedom. 

S. 2648 would license building trades unions to force employers to use “ap- 
proved materials” and to coerce their employees to join unwanted unions be- 
cause the only alternative would be for the employer to be put out of business 
and his employees put out of work by the crushing pressure of secondary boy- 
ecott. The proposed law would give to building trades unions a stranglehold 
over every contractor and all construction material. It would deny to individ- 
ual construction workers the rights otherwise guaranteed to them by section 7 
of the National Labor Relations Act. 

Some years ago the Rockford Chamber of Commerce announced the follow- 
ing official position: “The chamber of commerce is in favor of amendment to 
the Taft-Hartley law only when an amendment is proposed that will give greater 
freedom and protection to the individual citizen. The chamber of commerce will 
examine all suggestions relative to a change in the law under this basic prin- 
ciple and will Oppose any requests for change that will curb the action, choice 
or freedom of the individual or grant any unwarranted power to any group of 
either employers or employees.” 

We respectfully suggest that the members of this honorable committee ask 
themselves this question: Is the purpose of S. 2643 to give more power to some 
group, or to give greater freedom to the individual citizen? 

We are convinced, after thorough study, that S. 2648 would, if adopted, re- 
duce the freedom of the individual construction worker and of the individual 
homebuilder, interfere with the free selection of manufactured goods used in 








194 


RELATING TO SITUS PICKETING 


eonstruction, and give to the already powerful building trades unions monopo- 
listic powers. 


We therefore respectfully urge that this honorable committee not approve 
8S. 26438. 


CurRTIS Cos., ING., 
Clinton, Iowa, June 10, 1960. 
Hon. Lister HIL1, 
Chairman, Senate Labor and Public Welfare Committee, 
Senate Office Building, Washington, D.C. 


DeaR Sir: We wish to respectfully call to your attention for consideration 
the statements we submitted to the House Education and Labor Subcommittee 
and to the House Rules Committee concerning the construction industry boycott 
bill. 


Curtis Co. is gravely concerned with the effect the passage of S. 2643 
would have on it and other companies in the building materials and con- 
struction industry. Passage of this legislation would put the building trades 
unions and the Teamsters Union in a position where it could force our company 
and other companies similarly situated out of business. 

The reasons for our deep concern in this matter are explained in the at- 
tached statements. We wish to briefly summarize the major points of why we 
urge you and your committee to vote “no” on this legislation and to fight 
against its passage if brought before the Senate. These points are as follows: 

1. The bill legalizes secondary boycotts which not only have been illegal 
since passage of the Taft-Hartley Act in 1947, but are also monopolistic, coercive, 
and thoroughly un-American. 

2. It singles out the construction industry as the sole victim in order to 
give the unions a new weapon of economic oppression. This is class legislation 
of the worst kind. 

3. It is strictly contrary to the intent and purpose of the Landrum-Griffin Act, 
passed by an overwhelming majority of Congress in December 1959. 

4. Unions are now permitted under the Landrum-Griffin Act to engage in 
common situs picketing of construction projects, provided they do not involve 
neutral parties. But the unions are now demanding the right to involve innocent 
neutrals. 

5. It would enable any union to dictate and dominate every phase of the 
building operation through the use of the boycott. 

6. Closed shop, slow-down, featherbedding, and the exclusive use of union- 


made or union labeled products will, in effect, be legalized by passage of the 
bill. 


7. It is certain to increase building costs to the detriment of builders, home- 
buyers, and the general public. 

8. It would subject the building industry to the “law of the jungle” and 
stifle technological progress and future development of one of our largest and 
most important industries. 

Again, we respectfully request that you give full consideration to the very 
detrimental effect and economic impact legislation would have to the worker, 
the general public, and to the building materials and construction industries, 
and urge you and your committee to carry out the dictates of our Founding 
Fathers and refuse to set up one group as a special privilege group above the 
laws that apply to all other groups. Your committee and Congress have the 
responsibility of protecting the American people from monopolistic pressure 
groups or organizations; and we urge your subcommittee to fulfill its responsi- 


bilities to the American public by giving a resounding “no” recommendation to 
this legislation. 


Very truly yours, 
R. E. MILLIGAN, 
Corporate Personnel Manager. 


Curtis Cos., INC., 
Clinton, Iowa, February 24, 1960. 


Hon. Cari D. PERKINS, 
Chairman, House Education and Labor Subcommittee on Labor-Management 
Relations, House Office Building, Washington, D.C. 
Dear Sir: I, Robert E. Milligan, corporate personnel manager of Curtis Cos., 
Ine., Clinton, Iowa, submit this statement for consideration by you and your 
subcommittee on secondary boycott and H.R. 9070 and related bills. 
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Curtis Cos., Inc., has been in business since 1866 and is one of the oldest and 
largest stock millwork manufacturers in the country. We employ approximately 
1,500 people and manufacture millwork which is used in the building materials 
and construction industries. 

Curtis Cos., is gravely concerned about secondary boycotts and the abuse of 
power by union officials in using this weapon to make one person stop doing 
business with another at the peril of suffering personal and business loss, and to 
corece neutrals to become involved in labor disputes or in union recognition 
campaigns of labor leaders. We operate in a right-to-work-law State. We be- 
lieve that if the bills now being considered by your subcommittee on secondary 
boycotts are enacted into law the labor leaders in the building construction in- 
dustry could, if they desired, force our company out of business by refusing to 
permit the use of our products, which do not carry their union label—although 
approximately 90 percent of our employees belong to the United Brotherhood of 
Carpenters & Joiners of America. This pending legislation could also make our 
company a victim of internal union squabbling and jurisdictional disputes over 
which our company has no control. 

While the bill does not specifically authorize product boycotts, this could be 
achieved under the bill by picketing for the purpose of forcing a contractor to 
cease doing business with another contractor, subcontractor, or supplier, who 
produces or purchases the unfavored product. This is monopoly power, pure 
and simple. 

The bill would permit secondary boycotts at construction sites. This would 
legalize insurmountable barriers to the introduction of new products, materials, 
and building techniques so necessary to meet the challenge of increasing efficien- 
cy and stabilizing costs to prevent further price inflation in the homebuilding 
industry. This is of paramount national economic importance—to the worker, 
the general public, and to the millwork industry supplying building products to 
the construction trade. 

The McClellan committee hearing files contain many examples of the building 
trades union’s flagrant abuses of the public and of the construction industry 
through construction site strikes and picketing. Under the proposed legislation, 
the Building Trades Unions of the AFL-CIO and the Teamsters locals, whose 
members are engaged in hauling to and from building sites, would be permitted 
to secondary boycott the employees of other construction unions, or the products 
manufactured by empolyees who are not a part of the joint AFL-CIO federation. 
The boards and the courts have developed specific rules under present law 
governing the picketing of a primary employer on a site where other employers 
are working. We see no justification in constituting the Building Trades Unions 
or Teamster locals a special privilege group outside the regulations governing 
all other union organizations. 

A construction site is a typical example of how one union could tie up an 
entire project. For instance, the United Mine Workers have a group of con- 
struction workmen holding membership in District 50 of the UMW;; if a con- 
struction contractor’s employees happen to prefer membership in the UMW, they 
could be boycotted off a jobsite if the area were controlled by the AFL-CIO 
Building Trades. The same result could be obtained if one of the products being 
used in construction on the site met with disfavor of the Building Trades Union. 

*assage of this legislation, therefore, would result in big unions getting bigger 
at the expense of smaller or independent unions and no new labor organization 
could ever be started. This of course would have the singular effect of complete 
monopoly control with no checks or balances, to the detriment of the worker, the 
individual businesses and/or industries, and the general public. 

This legislation would tend to increase jurisdictional disputes so common in 
the building trades. Here disagreement, not over union membership but over 
which union should do the work, would permit the disputant union to use a 
secondary boycott at the construction site to tie up the whole project, with the 
resultant very detrimental effect to the “innocent bystanders.” 

We urge your committee to carry out the dictates of our Founding Fathers 
and refuse to set up one group as a special privilege group above the laws that 
apply to all other groups. Your committee and Congress have the responsibility 
of protecting the American people from monopolistic pressure groups or organiz- 
ations; and we urge your subcommittee to fulfill its responsibility to the Amer- 
ican public by giving a resounding ‘“‘No” recommendation to this legislation. 

Very truly yours, 
R. E. MILLIGAN, 
Corporate Personnel Manager. 
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Curtis Cos., INc., 
Clinton, Towa, March 15, 1960. 

We wish to respectfully call to your attention for consideration, the statement 
we submitted to the House Education and Labor Subcommittee on Labor-Manage- 
ment Relations at the time this subcommittee was holding hearings on secondary 
boycotts, H.R. 9070 and related bills. 

Curtis Cos., is gravely concerned with the effect the passage of this legislation 
would have on it and other companies in the building materials and construction 
industries. We have been in business for 94 years but, as we point out in the 
attached statement, the passage of this legislation could be used by the building 
trades unions to force our conrpany and other companies similarly situated out 
of business. 

The real issue in this legislation is whether the closed shop will be restored on 
construction sites and trade unions permitted to apply secondary boycotts to 
attain that end. The present bill when read in conjunction with the proviso in 
section 8(e) (which was added by the labor reform amendments), provides a 
ready means by which boycotts and closed-shop conditions could be accomplished. 
The section 8(e) proviso permits a trade union to demand and make an agreement 
that a contractor will not deal with a nonunion contractor. With this provision 
and the proposed bill, a single trade union having an agreement with a single 
contractor could tie up an entire construction project, by picketing and secondary 
boycotts, until the whole project was unionized. In this manner, it is quite prob- 
able that the union, by justifying its picketing and boycotting on section 8(e) 
and the new bill, could entirely avoid the proscriptions of the new antipicketing 
restraints of section 8(b) (7). 

While we are clearly concerned about the above, we are equally concerned about 
the status of product boycotts, because it would have a direct effect on our 
business and other companies in the building materials industry. This legislation 
could give the building trades unions and the Teamsters locals the power to put 
a large number of companies in this industry out of business. Clearly the bill 
would permit secondary boycotts in the case of any products installed on the site 
by employees of the producer. Further, the proposed bill permits construction- 
site picketing in furtherance of disputes involving working conditions on the 
site. Since the unions have always claimed that working on so-called nonunion 
products is a condition of employment, it can be expected that the unions will 
take the position that the proposed bill would permit such picketing. 

We believe unions have a very real function to perform in the American busi- 
ness picture, but we also believe in “equal protection of the law” as set forth by 
the Constitution. We see no justification, therefore, in constituting the building 
trades unions or Teamster locals a special privilege group outside the regula- 
tions governing all other union organizations; or of giving them monopolistic 
control over the building materials and construction industries with no checks 
or balances, to the detriment of the worker, the individual industries, and the 
general public. 

We urge you to carry out the dictates of our Founding Fathers to uphold the 
Constitution of the United States and refuse to set up one group as a special 
privilege group above the laws that apply to all other groups. We must protect 
the American people from monopolistic pressure groups or organizations ; and we 
urge you to give a resounding “No” vote to this legislation. 

Very truly yours, 
R. E. MILLIGAN, 
Corporate Personnel Manager. 


MANUFACTURERS ASSOCIATION, INC., OF SYRACUSE, 
June 6, 1960. 


Re very strong opposition to “common situs” picketing bill S. 2643 (also Thomp- 
son H.R. 9090) 

Hon. Joun F. KENNEDY, 

Senate Labor Subcommittee, 

Senate Office Building, 

Washington, D.C. 


Dear SENATOR KENNEDY: Members of the Manufacturers Association of 
Syracuse (100 companies employing 82 percent of Onondaga County’s 60,000 
manufacturing employees) respectfully request you enter in the record of your 
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subcommittee’s June 7 and 8 limited hearings on S. 2643 our very strong opposi- 
tion to this bill (and its counterpart in the House, H.R. 9070). 

Your bill would, in effect, practically nullify the most significant improvement 
made in the Federal labor law as provided by the 1959 Landrum-Griffin changes. 

We strongly oppose your bill because: 

1. It will permit resumption of “blackmail” picketing by unions against em- 
ployees and employers at construction sites, and against companies undergoing 
plant improvement or involved in construction projects. 

2. It would permit unions to— 

Involve neutrals in their labor disputes ; 

Encourage employees not to work ; 

Virtually cause closed-shop conditions—particularly in the building and 
construction industry ; 

Discourage the use of nonunion products and services; and 

Cut off supplies to and prevent shipments from affected companies. 

3. It could seriously impede our country’s vital defense program by per- 
mitting just a single union in a dispute with particular defense project sub- 
contractors to picket and possibly shut down an entire defense construction 
job. 

4. It could result in unprecedented power being granted to such unscrupulous 
labor leaders as Mr. Hoffa, and would potentially create more fertile fields for 
labor racketeers. 

It seems almost inconceivable to us that your bill should even be considered 
now by Congress, since it would grant powers and impose conditions outlawed 
last year because of the McClellan hearings and an outraged public. 

We trust that the hearings will produce sufficient testimony to convince you 
and your fellow legislators that your bill is not in the best interests of work- 
ingmen, or of all our citizens, and, in fact, our national defense effort. 

Thank you for considering our position. 

Cordially, 
JOHN D. WILLIAMS, President. 


THE AMERICAN INSTITUTE OF ARCHITECTS, 
Washington, D.C., June 24, 1960. 

Hon. JOHN F. KENNEDY, 

Senate Labor and Education Subcommittee, 

U.S. Senate, Washington, D.C. 


DEAR SENATOR KENNEDY: The American Institute of Architects is the national 
professional society representing nearly 14,000 architects. I wish to express to 
you the concern of our organization that your bill on secondary boycotts (S. 
2643), if enacted, would have an adverse effect on construction in the United 
States and have far-reaching repercussions on the many elements of the con- 
struction industry including the architectural profession. 

For this reason we do not feel this legislation to be in the best interests of the 
public and would like our opposition to be recorded in the transcript of the 
hearing. 

Very sincerely, 

EDMUND R. PURVEs, 

FAIA Executive Director. 


AMERICAN FARM BUREAU FEDERATION, 
Washington, D.C., June 27, 1960. 
Re S. 2648, common situs picketing. 
Hon. JOHN F. KENNEDY, 
Chairman, Labor Subcommittee, Senate Committee on Labor and Public Welfare, 
Senate Office Building, Washington, D.C. 

Dear SENATOR KENNEDY: The American Farm Bureau Federation believes the 
enactment of S. 2643 would be contrary to the public interest. 

Under the so-called Denver Building Trades rule there is no bar to picketing 
of a primary employer involved in a labor dispute. This rule establishes what 
appears to us to be reasonable guidelines to distinguish a primary picketing 
operation from a picketing operation aimed at secondary employers. 
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The enactment of S. 26483 would perpetuate and further closed-shop arrange- 
ments in the construction industry. Even in those cases where the employees 
of a common situs employer were unanimously opposed to representation by a 
union wishing to represent them, the principle of S. 2643 would force member- 
ship upon them. 

A major purpose of the Landrum-Griffin bill was to prohibit secondary boycotts 
as an arbitrary, and unfair practice which brought third parties into a labor 
dispute in which they were not involved. We can see no justification to support 
nullification of this purpose for the construction industry. 

It will be appreciated if you will include this letter in the hearing record. 

Sincerely yours, 
JOHN C. LYNN, 
Legislatiwe Director. 
x 








